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Sanctions Under the Covenant

Time was when o lecturer on e eue sanction- G © . s
must almost have apologised for s choice of i MG 54

subject so seemingly remote from the real. 'l'n-«l:n_\_'. (pec (\)~ -
after certain doings of last vear and of this, the Posi- .57

tion has changed.  1f anvthing now needs defence.
it is rather the thought that so hackneved and
cln-menb:trz\' a theme sImuIdA receive an academic ey 4 ol ey
hour to itsell.  And certainly, on the  hroade ‘ J

(0 enas™r
issues of cthics and policy. as opposed to 1h k)’if;:“?,_\’
Itricacies of law :n‘uI procedure. the main aren- T u;’.t‘ﬁ
ments must now be fairly well known. < @O

No one, it is trie, but a pedant would think 1o
mterest himself in mere techmeal quibhles oy
theoresical nicetios for their own Sikos T the
present context, however, thev are novital com
ponent in_ that total veality which most of i
would prefer to understand. T'he. dipfonmats and ) V& (odray
officials and  statesmen  who cngage. before  om ALY
c.\'vs,inLlwi,u.\'lnvssnl":nppi_\lng‘(-uilm'n\n- pressuye 'ch T
are affected by their knowledee of braekaround Lype\ GronTe
of pracuice, lack of Praciice. and of discussion {
which to favinen is bugely unknown.  \nd w0, J
while the latest developments will not he alpo
gether ignored, it is with the background thar thi-
lecture will he mainly concerned.

[t all began of course in 1919 with the inelusion
in the Peace Treaties of the Covenant. o pPrineipal e\ =
part of which s the *sanction< article.” s first two o -
paragraphs running as follows - Sc""(’;‘_‘;‘.c'c

S Should any Memboer of the

ln' Lue re~ort
\“Sl’("\'ilrl] of irs coveunants

unider Avticles 120 13 I-

Article 14



<hall pso facto he deemed to have committed an act ol war

agiainst all other members of the League, which hereby
nndertake immediatelv to subject it to the severance of all
trade and financial relations, the prohibition ol all inter-
cotrse berween thenr nationals and the nationals of the
covenant-hreaking State, and the prevention of all inaneial,
connmereial or personal intercourse hetween the nationals of
the eoverant hreaking State and the nationals of any other
State. whether @ member of the League or not.

9 i <hall be the duty of the Couneil in such case to
recomend o the several Governments concerned what
clfective nafitary. maval or aie foree the members ol the
lengue shall severally contribute to the armed forees 1o he
)

,‘(‘\&'G-ml to proteet the covenants of the League "

SO, (’5 e veneral idea will no doubt have been 1o
LCF‘L \\\y')"«‘;'lwuhlt“f on the nternational terrain one of the
Y VOS;“\ niore obvions features of domestie socicty.  In the
i words of Signor Schanzer, delegate of Ttaly at the

" Assembly i 1921, The most powerful weapon
W possessed by the League of Nations is the publie
S K opinton of the world, which will force the members
.._r.v\,e ! ¢, ol the lweague to respect the Clovenant. In the
7 :’ domestic affairs of States, however, 1t is sometimes

o <@ S necessary o ke foree in order to compel indi-

9:.'036“ " vidaals 1o respect the law. . . . and in the same
“\;_(, E way i6 may in certain cases he necessary oo resort
Q” to the cconomice weapon in order to compel mem-

bor< of the Lencue to (il their obhgations.”™"

Ayeady in 1911 President Wilson had thought of
0 League inowhieh even antlitary pressure waorld
he used against the covenant-breakimg belligerent.,
The same idea is found in that report of the
Phillimore Committee  from which the existing
Article 16 takes its nain inspiration,

Traditionally the redress of international griev-
ncos hd been Jeft—to-theself=help nf the State or

“Ieacue of Nations Publications V Legal, 1927, V. 14, p. 3L

3 P -’2' i
‘ ' O ( AP
[nternational social control 3 5:";4" e'f

States avorieved. . .
o v eoneralisation of the

would mean in elffect ¢
aourievedness.

on
—————————————

Notice the alternative
conceivable.  One possibility o
the pressure of public opimion, unnrginnllwl(.. un- ae! S
sanalised, unarmed. The Kellopg Pact 18 the . é:‘- =
cminent example of this. Or there might, theoreti- Wil el o
callv at least, be instituted an mtern:

wional Police To®
1 1 1 1 F b} ! v £y . ) ey N~

[Force : of this there s no hint in the Covenant Yok

and it need not conecern s here.

' oot e
svstems gheorebically @@ TR~

is stimple reliance oy st P
N\ -[._”' - -

C—;*q( ~C

Also not puu into the Covenant, though advo- o ns
cated energetically by France in 1919, was an =
imvern:v\.l.i(m‘n.I oeneral staff, to clicit and co-ordinate
ihe military efforts of the ceveral member States.

'The Coverant, il {5 e, does foresee recommendi

sions by the Counetl for the furnishing of military.
naval or air contingents,! and. in that behalf, the
would doubtless be advised by a technieal

(‘ouncil ; :
Vet this is less than what France

COMMNNISSION.

had in mind.

A further alternative would be n universal duty nos
g0 take “effective’  thouch unspecified action.
That is rather the principle ol the “Thwe and_ery’
on which, as Sir Altred Yimmern has recalled.
Lord Parker of \Waddineton made o remarkable

Honse of Lords speech in the spring of 1914 "

The remaining possibility, exemplified - At b
16, is action_of a specified character to he stmul-
aneously taken by the cenerality of Seates. So we l””f&‘

get what, at Teast to an uninitiated veader, looks

. . . . _‘k“"
like provision for a blockade and boveott to be A
—_— S e O
o

}Article 16, parngraph 2
VZimmern, The League of Nations and the Rude of Lo p 171
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a\\.,vsl:nhll\*hml lmediately again
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sta breaker >
peace. In the  Phitlimore report “b]‘lll\‘“p;:f':lf\‘ltl‘;
inantious and autonatic ™ and ¢ without wait-
g tor the others ™ actually ocemrred -* and that
SHNE SPIL scens also present in the lancuave of
paragravh 1. T'he model the authors had in ind
Was the naval operations perforimed by the asso-
clated DBrivish and Merican Heets in the (-l(';.;mg
stages of the war. Pull-dress hostilities mieht or
might oot Tollow. but the blockade was to conre on
mstantancously, ench Power proceeding, within its
!;1!\‘Sil)ili[vil‘\' without waltine for the others.

However, as we know, the United States Senate
rejected the treaty, and i respect ol Article 16
Goreat Britaim was left, so to say, “holding the
babyv.”  What was to be done ?

When o State, waking up in the mornine, finds
tselfl committed to an uncongenial  text. the
courses open to it number about five. |t mav—
though in some cases no doubt 1t <houldn't-
formally denonnce or repadiate the objectionable
pledae. Of this procedure there 15 a recent case.

AN . Py S
occﬂ(( _\c“*j.\l the other extreme it may follow the principle

“het law prevail thoneh Hoeaven fall.” Thirdly,
resort may e had too what is known, perhaps
cuphenpstrealive as “mterpretation.” 1 white does
not mean blaek v ean perhaps be constrmed 1o
sttty o sullicrientiy diriv oreve. A fourth course
theoretieally open s duly to amend the text, sub-
stituting black tor winte. There s vet a further
dlternative to be mentioned n o nonment,

T'he exegettes that began e the Couneil and
\ssetbly i 1920 have continued, off and on, ever
stnee. Nmong the classie preces you will find 1he

“Huonver Madler, The Drarting or the Covenanty Vol. 1, p, o,

(‘l'(‘il report (lf Lh(“ ISI .'\SSP]]]I;‘_\“ |)(-('(-]||‘n‘|'. I‘i_'l l;'
the l‘l’}’;’l'l of the ad lhoe so-called Tnternation:!
Blockade Committee (LD.Co e Nuoust, 1921 i
proceedings at the 2nd Assembly and especindly
the reports of Signor Schanzer, September, 1921
docnments by the Seeretariat, and M. de Brouekere
in 1927:8 and one by M. Rutgers in 1928,

In the summer of 1935, following the ve-intro
duction by Germany of conseription, & Committee
of Thirteen made a studv in Geneva ol possibl
“economic and financial measures T to be vecom
mended 1f. i future. o state should ™ endance
peace 7 by repudiating 1ts international obhiza
tions. Little progress. however, was made

I should now like to notice divers diflicnities dis
covered in the examination of Avticle 16 and th
manner in which they werve metoif not surmonnted
I cannot better begin than by quoting M. &
Brouckére.t U who in 1926 vepresented Delaium on
the Council.

“The starting point 7 in 19200 7 had heen Nrticle [ as
dradfted by the authiors of the Covenant and an endeavor
had lu‘vn mvde to determine the most satislactory rules |
its application. Certain rules had then heen coneeved, the
effect of which <hould have been most satisfactony bt
which were not entively consistent with parts ol the ¢
An endeavounr was then wade to obviaie thi= dithenliy b
system of nterpretation which wasin eertain eases -
what bold. Tt had then been decided that the best <ol
of the difficulty was o modify \rtiele 16 ftselt v g s

“lst Assembly, plenary mectinas, po 07
[20d Assembly, Committees. Vol 1, P a
v2od Assemblv . plenary meetings pp 121 and 708
SOl Jonrnal, [th vear, No 7oy S0
Lengue of Nations 'ubhieation<I N isarmamont, 128 4x 6.p 1
CCOMcind Journal 16th vear, No o, pp 5512 and )

FlLeague of Natioms Pubheations Vo Legal, 1027 V1t p
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Some, even rvecently. have thought  that the
resolutions, devised |H'l‘('i.~‘n'\)‘ Lo fit the ease of the
amendiients hot coming it foree, should he
considered as remaining Srthodox for so long as the

of amendments.......... The result was that, after having
<ought to find rules to fiv the rext. an attempt was finally
made to find a text to fit the rules.”

. . - . & & . r P ‘\ 1

Then. concerning the 1.3, which did its work ' Cransitional lwru?(l may st Of thi \.l. e
auainst time in Augusty 1921, It is not surprising Brouckdére, already in 1926, was by no '“\"”'t" ‘\" : ouri,-e’»a s
' : : : : RAE saible to o at when T
that they were unable, despite their zeal and sunded.  How was b por: sible: to adunt th wrecred

the States had been asked their view on the desie

efliciency, to produce more than a provisional study, A
the Covenant and had  ao¢ v 3

which. as M. Viviani said, raised a large number of
questions but left the solutions nnfound.”  And
later, speaking of the 1921 Assembly.

abilitv of amendments to =
n'j(‘('l:ed them, those amendments could neverthie
less be regarded as having any kind of foree?

How could the proposals become obligatory at o a
gime when they were perhaps contrary to the com-

“ At cach stage of the proceedings. . . . . we find one or . \ 9
; cometimes more versions of the text. One is struck. .. Dby l’“l'\"”'.\' provisions of the Covenant 2!
| the wide differences hetween them, and one finds that, .
! Jduring the course of these important preliminary proceed- ventuallv. 1035, with Article 16 neither \ | S
’ in_xnc:s. the same thesis was resumed and n.ll):l.ndune«]'se\'cn.xl abrogated “('n- amended. 1t was myv fifth alternative | = ,O
times. The extree dlﬂlculLy_ of the alll.)je(!t- explains this . th M Wlyile i dis ssed Lo take too { ..
| hesitation. . . . .1t also explains the anxiety of the authors .1.1 (RS NSRS ! a \ s
f these resolutions to submit them only as suggestions ad- literally the existing text and yet not ;\.u\'t'(_*ll ' L
! mitbing  of amendment and  essentially  provisional in reaarding the 1921 resolutions as its valid “inter-
x character.” pretation.” the delegates were content as “practieal”
men. to concentrate on finding ¢ommon cround 1n
| ‘a} ) The upsht)_b. in 1921, was ““Q.,l‘.hﬁ Assembly ) ey b!m 1‘(!:[]1}1 uf:!,(-tiunrquxl-\'in;_; their doetrinal posi-
LRy adepted aibjecT AT corse_To_raiifiention, four || p-g ¥eR% e tions unimpaired., -
| oM fg reputed Il_\'”|lvxilrlislnil1s:l_llli:[}|_|<*l}_(_l_l)l_ﬂ_]/lfu_p_()_@]Jg;_u;xt, of I| ™ c\)L\\\\o(‘\r»-L _—
j Os;xd" ;ﬂ-cP-\"WT*;W: wf?“ﬂj!‘.{fi- vhe same tine nineteen Qe Liet me recall now o hittle more in detadl ‘”lt‘ wol @d="
& Cc(;\» rfmmns coneerning iie manner of its applica- exploration, :.nul——»nnu must admit-—the watering &.
tion in the prospective amended form.”  Mean- down, of Article 16.
' while. the nineteen resolutions were to stand pro- ‘ N '
visionally as “rules for guidance ™ should the need ® B0n three. and alimost on four, points a “hold™ <2
i ©. PATISC, before ratitications were complete. to apply %SM‘M was considered to suflice.  First. n b4 ’
, | R Ay Article 6. Whether this procedure will or will RE g\ notorious word —immediately.” The members L LR
“ (C&*}’U&‘v ot have been wise, assuming that ratifications “undertake immediately to subjeet ™ the Covenant NOTAE
‘ (;‘,r’( wore soon to be on the way, the sequel is that four- hreaker = to the severance, ete.” To Bnglishe ong
) Loen vears Inter the text of the Article continues might have supposed that this word--unlike 1=

rrrrr *Official Journal, [pecial Supplement Noo 1 p 30,

|Twague of Nations Publications V. Legal 1927, V1L po €8
“and Assembly. plenary meetings, p. 814 'Oflicial Journal, Special Supplement Noo Vi, po 31,
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South Gern ret cousi ' ;
e T I!Il‘.lll first cousin—ineant just one single
e _.\tl\:}lll:lga-s however were seen in the iden
of :l“(l.\\lllg tine for Geneva to give a lead and to
(-n-urdm:lm- the action of members in ceneral, as
well as i permitting delay in the exeention by
p:u'tn-.ul:u' States of their duties under the Artiele.
Here is the T.B.C. " :

_ I'he Committee have not failed to observe that Avticle
16 uses the word Sinunediately, but they entertain no
Louht it the Vitiele s suflicientiy complied with in this
respect The obhigation is to sever all relations ill\llll‘l“:lll'l)‘
hut such an obligation includes ol course an undertaking to

Ve sever them at o later date if so divected. . . Unanimity

A_d(( ACS i< the very essence ol the aeti ; smplated and the

3 \0s «© Ce the very essence ol the actlon contemplated and the

LAY o & fixing of the date by the Council, at the earliest possible

. g . . .

B "’-“‘-0\“\ moment ab whieh unanimous action could he secured, would
" . , . ; ;

v ok, i lead to action which would, in the strict sense of the word,

\ he immediate.”
2 ' . . . (- . %)

U)WCA‘CL“J Mat is—sanctions, if not “immediate " on, say,

20K October 3rd when the aggressor resorts to war. or

oven on October Tth when the fact is oflicially per-

ceived. will be * tmmediate ™ on November 186h,
the date snggested from Geneva lor simultaneous
moeasures.  Lord Robert Cecil (as he then was),
delegate for South Ariea (as he likewise then was),
had expressed in December 1920 the opinion that
Med o wonld be expedient to delete the word immed-
‘50'0’. Aately i Article 16, which could not be recon-
—7 oj)’ cilod  with  the postponement in bringing the

«© . . s y i
WOy Lo pconontic sancetions into effect ;b but the

ol e psvehological impression that would produce might,
e } \\. . T o s
. 9» it was seen, be unfortunate, and the proposal was
o \ ¢ U pAvithdrawn.
WX

At the 1921 Assembly the LB.C. reasoning was,
perhaps, improved upon. The word ** immediately”

*eaguc of Nations Publications V. Legs1. 1927 V. Hop. 19
toud Assenbly, Committees, Vol. 1, p 305.

L

might, in the opinion of the majority of the Third

Committee. *be reconciled according to cireun o
stances and commonsense with the necessary and (e (7((4' {
inevitable period required for the adoption and put A)al‘g .

ping into practice of acommon plan.”" The (NrQ
expression “immediatelv T must, again in the

oprion of “ihe majority,” be interpreted o

meaning that the act consbituting a breach of the

Covenant entails an immediate obligation for all

members of the Lieague. ... This. however, does

not mean that, as far as action s concerncd, cer

pain stales mav not, by conmmon agreenient and n

the general interest, be absolved fronm the immed

ate earrving out of this obligation.” )

Well, perhaps, that the victims of agaression is | ds d
still free to defend himself tnmediately i the old- |y oG e
fashioned sense of the word. v ednc®

And what is it that has. thus “alsbadd to be
done?  Did somebody whisper the word ‘Hlockade™? M)

For a clue to the ideas of 1919 we can usefully
refer to the memorandunm. A Practical Suages
gion,” by General Smuts. ! Av that time 1t was o

envisaced that. on hreaking the Covenant, the cmurT TIea
acuressor shonld antomatically find himselt at war .
with all the other members of the League. The & L"_"
canctions. however mild. were thus to have becn g eoune
W\ & ‘r((r

belligerent measures.  And the obligation of mem
bers to use coercion. in the Smuts view, must b
o - AR . o ~

absolute,” thongh its execution might be at the
diseretion of the Council. When i deference te (g G cke

3 3 . : : . B s @l
Ameriean S constitutional © oscruples, the principle Leolle

. ¢ . . , ' £ S a\oe
of “the ipso fucto war " was abandoned, | <o that, i porals

Sluid, pp. 8878
fHunter Maller, The Dvartiog o Ce Corenont, Vol T p
"Huuter Miller, The Drarting of tie Covenact. Vol bop 40

IR}
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, : the first place at any rate, the sanctions might be
— w/““ak the \\'nr\\! of states technieally *neutral in the
states I(N‘Am war, the distinetion bevween the speetfically obliga-
sonchoq tory and the diserctionary nmeasuves remained-
with the unportant difference that the diseretion
A the |:|LL( €ease was not made a monopoly of the
o ¥ 7 ., Council. LResponse to the Counel’s * reconnmenda-
G N \*A\fgllllll\l_ under puwlwh 2 would  be optional.
\ko.\\’ Nevertheless, certain things under paragraph 1
) were sUll to be matlers of bindime dm,_\. What
were those things A< Iate as i December @0,
in the Cecil report. we stll find the following
SWhen the Covenant-breaking state has o sea
board 10 will be necessavy to institute an effectinve
blockade thereol and the Couneil should torthwith
consider which members of the League ean mosy
conveniently be asked to discharae this duty.”
St will U not, that s, it mav 7 be necessary. ..
O\ka\ ) , And, if_LIu- Comneil is mervll\" to ask,” what it is
()(\_gf\ - \LU‘&L to ask s «lv.\vl'l\.n'(l s Lh(‘. discharge of a "llll!‘.\'."’
6 \aon After all, on o literal reading of paragraph 11t s
hard to escape Llu;iun_w'_twrlglnl._\; Lo nupose
the blockade.
The 1.B.C., however. thinks it should  recom-
mend only ©such measures as i the present phase
()‘Q}b 22 of the Leacue of Nations would most closely
W OJ ?“ accord with the facts of the situation.™ ! Inoshort,
\{R'df‘vj_ y‘i\a there has cntered o recognition that, with the
WY NP United States outside and potentially hostile, the
O T

(il application of Artele 16 may have o he
wiived. Sull it s not vet suggested that the
Cockade falls technieally bevond the obhaator
portion of the Aticie. Iiven Signor Scehanzer,
while e talks of a blockade as something that may

Slot Awvembly, plenary mectings, p. 109 ) i i
| League of Nations Pub heations V. Legal. 1927, V. L p 16

11
perhaps be decided on (not, that 1, some thing that
will he necessary). speaks of the Counerl as havimg
to recommend what members of the Leagne should
be * ealled upon ™ to effeet the blockade.

Now, althouch [ shall not give vou any oflicial
references on this point, you may take it frone e
that in learned discussion of these things a tend
ency has developed o vecard the " martime:
blockade as belonaing to the mevely diseretionary
portion of - Avticle 16,
somewhat thus: - Paraor
mic neasures

The progress has heen

QIUHH

obligatory :
l’arwruph 2 nlniunul llllll(\l\
naval and ar measures. Now. the use ..’
_Now. th !
a naval measure :

\m»\ =
therefore m'nunn. Or navi al, o
effective lll(\d\.ulv s discretionary

ob ll;_:.lt([l) i
eraph 1

S that st is ot

that 1s. it does not i\ll within par

“Phat is to sav. the " economie measures’
though loosely talked of asnvolving an " econonne
blockade. do not nelnde the use of <hips: that
would be o “naval” o marithne blockade,  But,
are there l‘l':i“}' two, or three, or four kinds of
blockade ? That rather seems to be the sugees
tion. I point of tact aput trom the distinetion,
here ineonsequential. between  paeific “and warhike
blockade  Tastory hitherto has tanght us only of
one kind of blockade, whiceh s eliective as recands
it\ mtensiy, n nnnm- A= reu ml\ its =~ettime, naval

as regards 1 n\ mstrment, and e unnmn s reonid -
ll\ results

=

Unalsomcane '1\\ (\'» aned W what

.1 merel '.rt_ummm Blochade and how P vraciaph
[ of Xiticle T6can Toe app Tied aathont the =c

naval forees, T shall go on believing thu

elfective naval, mmitime blockade  falls smone

those economic measures which SueJdobin Fichie

Wil refers to as beimg matters of

i

“elenr defy

O
Ma r&»"‘c-
mc‘: w€y
Seon Ay

drocrehar®]

u
oS A

Q;J \(W )

~/



12

/
ws e peren nory ati ‘ :
(8 A o ey I‘l - fafian, A Sir Johu con-
$S 3e ' : SIS impossible o put the argicle i
\lo i \".I““ Lo s - H cle asidoe

‘ mots dvafting. N
2 ) IR R
A Lhe question of bloe hade do | WA AT
Vague,

\CJ vc&
\h(f}a l‘&; 8 A5 howey ey Cthese holder

nob vet heen Ul]l(ll“\
me 19SS the

on

personal v ind it too

Sinterpretations ” have
endorsed, how comes it thiat,
\ o word  blockade was e ardly  cven

o' a}*ln'w:nlluul P Phe answer partly s that the Con,
ﬁ\zr éllllllu' of Thivteen in the summer bl worked ont
et o

seb o of U linanciad and cconone measures  which,
. lulll“ ready to hand, were by conmmmon conseut
\9@(, cw} Laken as a basis of discussion and Lo e Ocro
{\0( ber coand those proposals as i happened  <ad
< e nothing about a blockade.
b“ &CCCUKP&}?

x sy For this there was ooreason. 'he Committee of
"W‘YQ 20 "horteen hind not heen formed vo discuss the applhi-

f . % \
catton of  \rtiele 160 Kyen the somewhat over
W2 v cacer French memorandum had sard " Whatever

© ()Illv\ bhe the danger vo peace there cang i principle,
(.% e no question of contemplating mediate e
‘

COonrse toa sertes of measures as wide n SCope as

1 hose. . o oander Article 160 And the
relevant  =ub-Cormmttee had considered that the
case .o owas that of Tmeasures ol a paeifie char-

aceter T and that accordmaly 7 sueh measures as o

blockade properiy <o ealled ™ must remain outside

vis dicld of stady. The recommended  measures

N\t would “not have the same purpose and (‘ll:ll':l('[("'"‘
& U'\\' as those envisaged e Article 160 Therr l:l“_ll‘l‘t;
\\')”I(I he “lﬂ(‘hl‘l'L pll'l»:ll':llinll for war. Iln*_\'

Sscher Willuoms onte Aspeets of the Covenant of the lLeague of
Nations p 155

I Memorandoam of May 220d sul mtted by the Freveh Delkegation

. o the o canmittee of Thitteen, p. 3

13
aselection of mensures less cotprehien-

than those provided ander \rviele NV,

would bhe
sivie

Yet, when, i the followimg  October, action
under  Nrticie 16 fell 1o he [\l:!ll!nwi. the Jree
granine of the Committee of Thirteen wis, <o
inglv without question, adopted as an AppPraprie
basis. Small wonder that the 1921 vesolutions
cansed so httle trouble

So mueh for the blockade  wiry

whatever sl
jective ditterentiated.

Next another awbward plivase s 7 the preven
Lion of all Anancal, connmeres .1 and personal ite ’1' *
course between the natwonals of =y, ‘ll»\_ R e
those of anv other State I'wo .l\l\i«u::;»- e
bere to ealls i the first plaees for achother efiors ol
mterpretation. Three catecories of  tnterconrse
one noeht have thooght but. 1 'huas  th
LB.Co This word ™ persona =t be construed
“noaccordance with what <o the Conmittee
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