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Ill. THE DOMINIONS AND SOME PERENNIAL MAJOR ISSUES. 

X \ . § I. Policies ? - or Policy ? 

. \ ~ When, m December 1924, Mr. Austen Chamberlain asked the 
(fl' ~ouncil to postpone its discussion of the Geneva Protocol he made 

r,.... l it a part of his plea that on such a question the British representative 
~ ~ 0\ must speak the mind not merely of one but of five or six different 

O ·1~ ( governments 1 . Again, when in 1930 you find the British Govern-
\ {°' -..§' ment issuing a White Paper to explain its grounds for proposing 

I 
~ accession to the General Act, it contains such passages as these: 

i11 oJ. 
1 ii \)\l. ~ ~Q-1\ "The time is past when His Majesty's Government in this country 

c., CJ ) could make any new departure of this kind in forei~ affairs without t . ✓ J full consultation with His Majesty's Governments m the other parts 
ft I r1' \~ of the Empire. On a quest10n of such international importance as 
r,' tli r - ~ accession to the General Act, it was not only desirable but essential t \11 (;J' · ✓ . Q , to obtain the views and, if possible, the concurrence of all the other 
! ~ 1·. \-r Members of Commonwealth. " • 

,,; j ri "-t~ And later: 

, l 1:' "Having re~ard to the opinion ... expressed at the (Imperial) 
',J; 1 Conference, His Majesty's Government in the United Kingdom will 
,:' 1 I invite the House of Commons at an early date to approve their II 1! accession in the knowledge that His Majesty's Governments in the 
j ,j Dominions . . . are in agreement with their action . . . " • 

,; 11 

ill 

/1111
1 

I 
I 

v~ 
~ 1 ~' 

~<;,~ 
~ f~ 
( 

The Protocol and the General Act, that is,JalJ into the category 
of matters in relation to which some serious effort seems to be made 
by the British Commonwealth to preserve a united front in its 
League of Nations policie_s. It is one oft~ ~ ~ wh.ere we se. e 
the League to prevent war rather tha~ y _J!ie League to 
promot~ t.e_wM,iQnal COO.[l~~ :-The success of theffiffisli 
Commonwealth in its cult of unity in these things is not uniform. 

1 C.32. p . 128. 
1 Cmd. 3803, p. 6. 
I lb., p. 7. 
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1
, to-day I propose to examine the characteristic positions the 

several Dominions have adopted on some of those big fundamental, 
quasi-constitutional questions which you know so well if you have 
followed at all closely the work at Geneva. You know the sue- ~ 4 
cessive stages in the movement-the Draft Treaty of Mutual j +~ ~ (.) 
Assistance, the 1924 Protocol, the General Act, the proposals to 
amend the Covenant, and, always with us, the Optional Clause. .fl""- ( 

~t .. us first see what the Dominions said to these several proposals f ., c'(J;<'J 
and .. then in general the views they hold on arbitration, security 

· and disarmament. 
:J , J <,) ·:·~ 

'j 

1
' ·: · § 2. The Draft Treaty of Mutual Assistance. 

,',! · :~. _, . : 

· w'I'\ivo 'Dominions, Canada a_p.~ _Au_st!ajiac s~!'IU!1_.0Q~~rv!l!io11s on CJ..c.. r 

A.-r . flie' 'D~a.'ft Treaty ~f .. M~tual Assistance. N!:it1:i_er viewed it 
favourably. CV ~ -
~ Canada complained that the Draft Treaty would have transferred I 1 
fu>m 't he_ individua!~tates J o_.th~qgn£il.the_determination, of te 
the a~gressor, that it made the guarantee obligation wider and _J more precise- than that of Art. 10, that it neither ensured disarma- G;), ' ,, 
ment nor minimised the risk of war, and incidentally that whatever ~a; L 

might be the general possibilities of making war on the principle 
1 

of limited liability, the continental limitation was of little use of 
Canada,"a portion •as she was of the world-wide British Empire 1. 

Canada. ad~e(j ,that she was in favour of every extension by agree­
ment . of ; facilities for formal, regular, early, informed public 
discussioh' bf "the 'possible causes of war, but did not regard the 
Draft Treaty as a promising example, if an example at all, of this 
kind of measure.t·'', · 

," ·Ausir~lia pointed out amusingly that, as the sole oc_~~~~t of 
a whole ~cmt~Ji she found little either to lik~Llo....dislike 
in, a dOCll;Illent which ~imited the duty of assistance to fellow 
~upants of J he.,. ~m~ continent 1. She objected to the 4-day 
". ;J" , s,. "" - . . 
1 ,A.3C, p. 14_,. 
I lb., p. 14i • 

".;~ ;' --{( .. 
•'•'" 
-.!/ .''·, 
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period for determining the aggressor, and to the intensification 
of the guarantee obligation; and she particularly reminded the 
League that her own armaments had not yet risen to the lowest 
point consistent with her national safety. 

§ 3. The Geneva Protocol of 1924. 

As you know, the Draft Treaty was abandoned, its place being, 
as it were, taken by the Protocol of 1924. No one seems to know 
what would have been the considered opinion of the British Labour 
Cabinet on that Protocol. And when the Conservatives, their 
successors in power, condemned it, they seem to have had the 

c_¥J-t ~~-- _)general concurrence of all the Dominions. C_anada, it is true, 
, # communicated to the League a separate statement of her view, 

~ 'D-~ expressing her support of the League .. •as·sui::Y ancfliet·willingness 
~ to sign the Optional Clause with reservations, to consider any 

, , , G--t) Q., ( new pacific methods of settling n?n-just~c:i:i_~!e_d~sputes, in~~uding 
\j~-i . _p -c" ~ -o "joint investigation "-but reserving questions arisini_out of 
\ , . ' ~ - matters of domestic jurisdiction-and to ta~e part in _an.Y.__g_~!_leral 
'.{ ,, :_, . \p / r'\ confon,nce on the reduction o.f armaments whichdid ~otJ,vo!ve 
, 11 I ~ ? ,) prior acceptance of the J'.rotocoJ: for her Government did not 
'., , i ~ "}) _Q/ consider adherence to the Protocol to be in the interests of 

1 
I 14"1\ ~~c," Canada, or of the British Empire, or of the League itself!. Nor 

- , ' ;J . l1' would she undertake any further obligations to enforce decisions 
(: in the case of other states. · 

:'.) 
1 

So too, to quote from the speech from the throne of the Governor-
General in opening the Australian Commonwealth Parliament, 

oJJ the Australian Government, . 

~ ~ o,I' d1l-- " whilst anxious to extend so far as practicable the principle of 

~
~ ov'-J"'\t the pacific settlement of disputes, was of opinion that the accep-

\ l_g tance of the Protocol would have accentuated existing obligations 
6 _,,( ..,, without achieving the objects aimed at. " • 

~ ~ The New Zealand Government concurred, it seems, in the m ~ !v' Britffih rejection of the Prntocol, without deeming it nocessary to 

1 J.P.E. VI.2 , p. 3r· 
• ] .P.E. Vl.3, P· 5 3· 

Kjl1 

fi
: 
l 
< 

\ - ~ ~ Icy "') 

\i ~ '.> ✓ \ft er'~ '1' (!-c,~\ 
¥Y ~~7 
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,provoke in that connection any immediate discussion in Par­
,lia.ment. 

As for South Africa, the Union Government, said General 
Hertzog in Parliament, 

could not see its way clear either to adopt that Protocol or to 
commend it to Parliament 1. 

· He thought the reasons were really very obvious to them all. 

" No nation, and no government, feeling its responsibility over 
. against the nations, much less South Africa, far removed from the 
immediate danger zone-if I may call it so-of Europe, could think 
of undertaking obligations, the number of which and the kind 
of which nobody could foretell, and nobody ever would be able 
to foretell . . . We took up the position that we were 
not prepared to extend our obligations under the Convention 
[Covenant] of the League of Nations. As far as those obligations 
are there, we have undertaken them and I hope we shall carry 

·_ them out." 

§ 4. The · General Act. 

In 1927 the Council, at the Assembly's request, set up the Com­
mittee on Arbitration and Security, 2 out of the products of whose 
work the Assembly, in 1928, constructed the General Act 3• At 
~ recent Imperial Conference the British Government and every 
Dominion, except South Africa, agreed to adhere, with some 
~portant reservations, to the General Act. South Africa "though 
ri'o,t ,. opposed to t~l:._£!!.1!..CJQl~~! the d~~~men_!_desi[ed Jucther 
-tmiefo study "certain_ ~ _t!Q_!!~ID.xcl_v_ed" 4. ,..,,, .. 
:,;, ! ' !' I 

§ 5. The Optional Clause. 

.ti Meanwhile I should mention the Optional Clause of the Statute 
bfl 'tb'e Permanent Court. The single Commonwealth .P<?!i~y on 
this;, point had not l;>~~n_alto~L. easy to maintain. Canada, 
, 1:_._ ( ; , ~ ' . - .~ ---- ----

·,, lb., p. 593 . 
■ 8A.Pl.,p . 178. 
I 9A,PI., p . 182. 
• Cm.d. 3717, p. 38. 
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for instance, in rejecting the Protocol, had intimated that she 
was not thereby dissenting from the principle of the Optional 
Clause. 

In 19261 howe..v~J .. ~!_~~~.!!!!~rial Conference: 

a " general understanding " was reached " that none of the Govern­
ments represented at the Imperial Conference would take any 
a_ction in the direction of the acceptance of the compulsory j urisdic­
hon of the Permanent Court, without bringing up the matter for 
further discussion" 1• 

According when, early in 1929, Mr. McKenzie King, the Canadian 
Premier, was asked why Canada was still withholding her acceptance, 
he replied that the Government was already consulting the other 
Commonwealth countries on the matter but could not in the 
circumstances do more than that 1. It was known also that the 
I~h F_!e~ State was favourable....to ... the....acc_ept9-J!Ce of the Court's 
compuls~ry--~~~ction. As early as 1925 we find the Irish 
<!_elegate in the First Committee categorically dissociating himself 
from the explanation given by Sir Cecil Hurst of the British 
hesitancy in that matter. ' 

Portions, he said, of that speech had been construed as rerre­
senting the considered attitude not of one Government but o six 
to the principle of compulsory arbitration and to the question of 
adherence or non-adherence to the Optional Clause of Article 36 
of the Statute of the Permanent Court of International Justice• . 
He wished to make it clear that, so far as the Government of the 
Irish Free ~tate was concerned, that was not the position. The 
Govenimerit of the Irish Free State hacl . not yet decided upon 
its attitude towards this important matter; it was sympathetically 
inclined towards the principle of arbitration, but, before reaching 
a decision as to the practical application of the Optional Clause 
it would wish to go into the question more thoroughly. 

When, in 1929, the second Labour Government took office, it 
was said to be bound by electoral pledges to sign the Optional 
Clause. Correspondence with the Dominions began at once, 
followed, on the eve and during the early part of the Assembly, 

1 Cmd. 2768, p. 28. 
• J.P.E. X .2, p . 313. 
I 6A.1C., p. 24. 
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by prolonged conversations, the object being to arrive, if possible, 
at a common formula for acceptance of the Clause by all the 
governments of the British Empire. Mr. Ramsay Macdonald said 
in his Assembly speech, 

" I am in a position to announce to you now that my Government 
has decided to sign the Optional Clause . . . Further, my Govern­
ment has consulted His Majesty's Governments of the other members 
of the British Commonwealth of Nations who are also Members of 
this League, and I believe that each of them will instruct its 
representatives at this Assembly to sign the Optional Clause during 
the present session. " 1 

Conversations with a view to the use by all members of the 
Commonwealth of some common formula of acceptance were pursued 
over a number of days. The success of the conversations was not 
complete. One fine day, while the other delegations were still 
talking, the Irish Delegation went and signed the Clause, with 
no ' reservation at all 1 . Then a day or two later, at a special 
• parade ' in the Glass Room of the Secretariat, the delegates 
of His Majesty's Governments in Great Britain, New Zealand, 
South Africa and India also signed the Clause, with an identical 
set of reservations known, I expect, to most of you. 
_ The British Foreign Secretary, after reading aloud the reser­

. vations, added an important formal statement of the British 
view on certain of their aspects. 

" Disputes with other members of the British Commonwealth of 
Nations", he said, "are excluded because the Members of the 
Commonwealth, although international units individually in the 
fullest sense of the term, are united by their common allegiance 

,, . .. , t~ the Crown•. Disputes between them should therefore be dealt 
with by some other mode of settlement and for this provision is 
made in the exclusion clause. " 

,:' 1, 

1,. · Whether this d!cl~r_~~i~n -~~e as a surprise to other delegates, 
~. c~o!_~l~ but I nohcea tliat the South African· delegate, 

. Mr. Enc Louw '._pe_n~~ed some hasty jottings on the .. back· of an 

1 JOA.Pl., p . 34. 
• 10A. Journal, p. 194. 
I ' 111., p. 391 , 
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envelope, and, when his turn came, revealed that the ·view of 
the Union Government differed somewhat from that of the 

'- Government in London. 

. 0r> The reservation of so-called inter se disputes, so far from resting 

I 
N, upon considerations of principle, was given by him the aspect of 

, C, · \ :t a piece of arbitrary discrimination. 

' ~0{ I U' " With regard to the reservation as to disputes between Members 
} ·:J , i " of the British Commonwealth of Nations, I wish to state that, 
, \,..') c} although in the view of my Government such disputes are justiciable 

I/ , -:-,.,~ ' ~ by the International Court of Justice, my Government prefers to 
\j >-., 'x!_ <: _. R_ settle them by other means- hence the reservation. " • 

) -.r ,_-; ~ It is commonly understood that it was precisely -her dislike 
"- ~ -._p for this inter se reservation which had led the Irish Free State to 

' 1 · 5,,_ take her independent line. 
;j. ~ ~ .Jronically enough, Canada, having been the first Dominion to 
~ ~ ' show a readiness to accept the Optional Clause, was actually the 

~- _ ~ ' last to sign, for Mr. Dandurand, on the day of • big parade', was 
I;.' , / still awaiting his Goyernment's instr~cti~ns as to the th_ings he 

o--T .,'- was to say. When, eventually he did sign, what he said was: 
\. 

Ii ,p 
I~/! 

·
1~!! 

" the Dominion of Canada has excluded from the purview of the 
Court legal disputes with other Members of the Bntish .Common­
wealth for the sole reason that it is its expressed policy to settle 
these matters by some other methods, and it has deemed opportune 
to include its will as a reservation although a doubt may exist as 
to such reservation being consistent with Article 36 of the Statute 
of the Court. " • 

I wonder whether there are in history many parallels to the use 
of these concluding words by a government in regard to action UfJli 

ii~ 
11: 
:11 

of its own. 
Just before Canada, Australia too had signed, with the same 

"British" set of reservations, but without adding any special 
explanations. 

I~ 

'~l 
l+, I 

' 

1 lb., p. 293. 
• lb., p. 314. 
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• , :~~,r•[:,';J°§.,P: .' The Proposed Amendments to the Covenant. 
1i.t,.'·, :,,\; '. , 
• ., ,What further? The proposal, originally moved by 
'thd •British delegates in 1929 and elaborated by the Committee 
'or:Eleven in 1930, for the amendment of the Covenant in order 
.t;_br~g-i_it_'.E!to harmony with the Pact of Paris. During the 
•~ssembly, in 1930, the Irish, Australian, South African and 

, .. 
1
; __ , ·:N~~-Z.~iu~nd delegations in varying terms inti.mated their general 

,,->,;.")';· ;: ., approval of the proposed amendments 1 . By that time the original 
,,-~I..j<·.'--·· -~iis(!rs; ·the British, had qualified their own support of those 

, , •. ;'_ - ·-
1
!mf~ni;lments .with the stipulation that they should become operative 

'' ·,, 'i . . :only in conjunction with an effective measure of general disarma­
: .. ;_:, ·, ~· ' mentL-!1- curiously illogical position for a State which had professed 

to-regard the amendments as not merely an improvement, but an 
~j,~~nt and indispensable improvement, upon the existing Covenant. 
·'Thouih' iome of the Do~inions joined in making the same proviso, 
A¥~-1~e slight variations, if only of emphasis, in their policies 
as t«µq>la.ined in Committee. 

·~•~ Sir !ho.mas' Wilford of New Zealand could give little help: 
' { ' .,J , ... ~. . • : . " •• 

· 
0

/. 1.,,._.,.•1,:-, ,, '.'; Whilst New Zealand is only too ready to do what it '!;. ' can''td assist the furposes and objects of this League in attaining 
; · \J that'whitji we al desire, the accomplishment of world peace, my 
!/ ·hanqs . are tied in that I have had no opportunity to consult 

:·t, ~-,~r'~th ·thqse'.from ·whom I receive my instruct10ns •. . . I cannot t: ' bmd' my co,untty to agree, nor can I state that tltey will disagree, 
~ with;~eµdm~nts whic~ are to a ~ertain extent_in the air_. tho~gh 
, , ·, th~y1m,ay _~ •prought mto practical form dunng the discuss10n 
~,(,f. Hater on. '', ' - " · · • 
~t't,.,. /~f.:." ! l'iO} ' • f ! I :•' , 

~llThis is·Sir Rol:lert,Garran, of Australia: 
\>tt.iitt l ' ff • ..,J.J' ...:(\! f \tild ~ ;11 , ! . . . 

. ;i . l ,. ''i '1'he _Aust~an1G_o,vemment is of opinion tltat the amendment 
.... ~o~ the Cov,iman.t.~A~1r.able for the·purpose of reconciling it witlt the 

-'.'5' ·tlll1/'i.f.9,1;t of Pans as regar~Ahe prohibition of resort to war, and the 
·.: ~ ti;lc5il!Jilployment o~ smly~ace~.means for tlte settlement of disputes.• 

. \';._;4l!~At, !J:1~;~~. tiipe~ ll}Y., Ci,ovemmeni -thinks it very important that 
i-:1 ~~• tg .e..,,.,..$' . ' ·' . ~ U: •·u::JJ l 'W..J "'-l' · 4 1 ~ · 

.:,.:·:· ;-:--;-;,A~PI., ~p. 95'. 7~.,~ anci'~c/,;~~~¼:,1 

) 

' 1 IIA.Pt.; p. ,fl. ' 
I 11A.1C,, p. c;i . . 

• lb,. p. ◄◄· . 
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the 8:IIlendment should be limited to the minimum necessary for 
~mg out that principle, together with such consequential alter­
ations as are necessary for filling the gaps left in the Covenant 
and bringing it into harmony with itself. The Australian Govern­
ment regards the Covenant as a fundamental document which 
should be immune from alteration except on great occasions and 
for great purposes. It thinks that the establishment of the Pact 
of Paris is one of those great occasions, and that the outlawry of 
war is one of those great purposes, and that it not only demands 
but requires the amendment of the Covenant so far as is necessary 
to meet the new situation. The amendments proposed by the 
Committee of Jurists aJ?pear to conform with those principles and 
the Australian delegation, therefore proposes to support them, 
reserving its right to consider any amendments that may be 
brought forward and that are in harmony with the principles which 
I have mentioned. " 

Then again, listen to Mr. te Water, of South Africa : 

" It is the intention of the South African Government to sign 
and ratify the agreed amendments to the Covenant, but this signa­
ture and ratification, it must be understood, will be subject to 
the suspensive condition that ratification will only be of effect upon 
the promulgation of a disarmament plan under Article 8 of the 
Covenant•. It is in a spirit of benevolent scepticism that my 
Government has attached this condition-that it is prepared to 
honour its signature at such time only as when the nations of the 
world shall have made their great gesture by the signature of a 
disarmament plan, which will be the earnest to the peoples of 
the world that the New Age has begun, and the signal that words 
have been translated into actions. It would be idle for me to say 
that my Government has come to this decision without much 
hesitation. It views with disfavour the principle of the extension 
of sanctions in the Covenant nor has it escaped the notice of my 
Government that to harmonise the Pact with the Covenant carries 
with it the logical implication of the removal of all sanctions from 
the Covenant. It views, also, with little approbation the conversion 
of the functions of the Council of the League from those of a 
mediatory and conciliatory body to those of an arbitral and judicial 
authority. Nevertheless, in the interests of unanimity in a matter 
upon which clearly the great majority of nations appear to place 
such great importance, and as an expression of its desire to colla­
borate with the nations in its efforts to prevent war, my Government 
is ready to agree to these amendments. " 

1 lb., p. 57. 
) 
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Except in the report of the Imperial Conference, there seems 
to have been hitherto no indication of Canada's attitude in regard 
to those amendments 1 . 

§ 7. Unity ( ?) of Policy on the Optional Clause. 

Having shortly recalled the treatment received by this succession 
of proposals at the hands of the several Dominions, I would like 
to make a rather fuller analysis of their points of view on the 

· 'leading themes running through all these debates, viz., arbitration, 
~urity and disarmament, in that order. 

· Sir Austen Chamberlain, in justification of Great Britain's 
pon-accepta~ of the Protocol, was fond of reminding the world 
tliatEiigland had in practice been a party to more actual arbitra­
tions than probably any other country 1. It was in part a specious 
argument. Sir Austen knew, and his hearers most certainly 
Eiew.J!iat the arbitration of which so much talk occurs in Geneva 
is CO!Dpulsory, not ad /we arbitration, and, if he were hazy as to 
the difference, he would only need to tum up the speech in which 
llll2_2_4~ M. Politis answered some observations of Lord Pannoor 1• 

~Arbitration as discussed in Geneva should be considered under 
two-hea~..!. v~ .• arbitration of matters recognised in Article 13 of 
the · 1919 Covenant as • generally suitable for submission to 
uoltratwn- .. ; and ' arbitration on other matters. ~ In practice, 
discussion of the tITTt Jype means discQSSion of the Optional Clause. 
· It was the habit of British Conservative delegates to assert, in 
ofder to justify their negative attitude to Article 36, that the com­
posij~ __ structure of the Empire made it peculiarly difficult for 
~~r!!~-to sign. Thus Sir Austen Chamberlain : 

• • " I speak for a moment of arbitration. Again I would beg you 
~o bear in ID:ind the special conditions of the British Empire•. Ours 
IS not a umtary system of government such as prevails in your 

1 Cmd. 3717, p. 39. 
1 ·~~Pl.~P-9'1-
·r ,A.Pl., pp. 57, 70. 
' &A.Pl., p. 97. 
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countries. We are a great community of free and equal nations, each autonomous, united in the oldest league of peace m the world. It 1s n?t easy for an Empire so constituted always to accept the obligations that can be readily undertaken by a State homogeneous, compact, and speaking by the voice of but a single Government. It is not easy, and it would not be right, to accept obligations unless we not only have the intention, but know that we have the power, to fulfill them. " 

t 
:I ,, 
\ 

And in the First Committee Sir Cecil Hurst gave a similar 
/1\xplanation: 

~_l'->}•t r- "Other States might well be in a position to accept so J.'. ~\ .{/ ~ '\ \ ~,, '< ext~eme _an ~b_lig~!!on as to pledge themselves in all cases to refer Ill '.:- · V J)( :S ~& their legal disputes to the Court at the Hague e}'_en !h0t1gh they I t' "J v ·~ er mjg!i_~ __ affect !._~e_ ~ital_ in.!_erests of !~eii_:_country, ~ut the Brit\sh 
:,- '•• 1 ..:-. , _ J:)i.. ~ litical unit 1 • It did not consist orone Gcivernme iiCa1one-1t ~ \H I ,5~\. J conststeaof a partnership of six nations standing on a footing of 1:l 

:. •:I~. ' .. i[j ½ 1 r-" Empire at the present moment ·was a_ ver~ ompos1te and pecuh~r 

, . \:•· \ ~ equality. In a matter which affected the vital interests not only · . • ·I ;1~ ) l a ~~<5 of Great Britain but of any one of these six partners there had to be .1 'i In ',c• solidarity of action. In a matter which affected either the vital .. ,. · I 1~1· \1 \ "\· interests, the independence or honour of any one of the six nations , : ij' l ' ..:..;)l there must of necessity be unity of action. " 
'I- 'l I ..... 

.f.l 111 1 Whether, by this, he meant that certain Dominions were opposed ILi :r.ll . to the Optional Clause and that the British Conservative Govern-t• I ment were not prepared to put pressure upon them, or whether ~1 . he meant something else, I cannot tell you. Prior to the 1929 I 
I Assembly I think it is certain that neither in the name of Australia, , nor of New Zealand, nor of South Africa, had anything favourable ,r , to the Clause been officially said. Canada and the Irish Free State, :l I \' on the other hand, had spoken up more than once. In. 1.9~!.-~n~eed, ,! ·· w~en the then_ Brjtish Gove~nment had fayoun:d t~f: L~ague with · " some more of its grounds for hesitati~jn . regard to the Optional 

( 

i
ri 

:~1 
I 

Clause, it was Mr. Dand:!!r~nd_ who jµ _effef ! _ Sl,!gge~_t~d tiia"t the 
Assembly _o}~~~t_ r10f_ tq_ re;;t <;Qiltent ',_Vjth_tb,~--~~E!~n.~ion_~_iiven. 
S-pealdii.g · in the ~st Committee he recalled . . . 

"that certain Governments had mentioned, as one of the difficulties in the way of their acceptance of the optional cla1,1Se . . . the 

, _y~~!'!•, .P:..J2. 
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existing u~rtainties in international law. ' He wondered whether it would not constitute a step towards the removal of this difficulty · if Govemmen!§._W~ITJ11YiJe!l !Q. gjy~_their plenipQte_nti<!TI§..llt the , li · Codilicahon Conference such instructions as would enable them to ;,; , i ; e£P.l§J!i:_:t~~re..:.!9..:J4a _r .P.r~cis_e:p9i.11J_s _the :P?-rtic.!1l~r uncertainties-in 
.. , : ~1!9.!L!E~ted. 

Mr. Danduran_cf~._[uggie\itjgn _. wa.s_. adopted. 2 .. 
· There was perhaps, I think, a certain t emptation for ~ada 

and the Iwh Free State to make a little 12olitical capital at Geneva 
. ~ dwelling on_!!!~U.f'.!~_t}_Y.E:_.P..!~~e2si~~1:_~s. It is relevant in this connection to notice some words spoken by Mr. Dandurand 

' himself in the Canadian Senate: · ~ A.bl,, 

/ 
,· 
-~. 

Canada's situation was a peculiar one when it came to ~ o ,­deciding whether or not it would accept the compulsory submission O t I/ C {cw of all differences to the Court of International Justice.• He surmised f • that nine-tenths, if not all , of th~ ue?tions of difference that might 1 (', ,.p , arise between T ~ d the out-:ii°di:worl!Cwoulcf be~ l!l!stions Q rz<-' " . ~l:ernmg Uii.niJghb.QY!IDg Re.public, and their southern n~bour &,v::x>•·J ·E½ half not 'tet adh~ t.2,.th_e_~O_l)n;_oIT.ushce. Sot_AerewasnQ_Qressmg I need for anaiia.to_JOlil when it knew thafucould not suggest to the VJ/ uI .J. tlillred'States even a reference to the International Court. , ;. , 
; d 

§ 8. " Arbitration" not always a Precise Term .. 
¥,½ ~ " 'O .,. I 

f(, \,. . 
· With the creation of the Permanent Court of International 

°Justice a terminological distinction has established itself, whereby 
arbitration at the feet of that particular tribunal is known speci­
fically as " judicial settlement ". A~ used in __g__e.!!._e~ a, the term 
• arbitration ". as distinct fr9~j1:1dicial se~tlel_!le?t,_ has suffered, 

or maybe benefited, from the lack of any one precisely specified 
n'leaning. Th oruei -for· it to have any suhstanhal importance, of 
course, it must involve the compulsory settlement, by some other 
'procedure, of some, if not all, disputes not independently subject to. co!llpulsory settlement under the terms of the Optional Clause. 
For 'instance there exist a number of bi-lateral treaties of so-called JI,- · , ; . . 

l 1A. 1C.
1 p. 15. 

: r 6...J2....SU_ 
'"IP,E. Vlll.3. p. 5]3, 
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• all-in arbitration". In principle, the arbitration contemplated 
by the Geneva Protocol was to have been of this kind, though 
there were to have been excepted from its scope such important 
classes of differences that it might not have been found in practice 
to amount to very much. On the other hand, if Professor Brierly, 
in the British Yearbook of International Law for 1930, is right, 
the arbitration provided for in the General Act will differ materially 
from that contemplated in principle by the Protocol. 

As understood by the various member States of the League, 

\..\'< ,I 
<; :I" 

~ .... , ~ 

one is sometimes tempted to suspect that the term "arbitration" 
carries different connotations. To some it seems to suggest a 
method alternative to war for ob!aining wh~t jn justice _they are 
entitled to al:lg ptherwise_unabl~_!.q_get...To..sQm.~i! s_e_ems to ~uggest 
a __ method alt~mativ~ to _war for_ pr~seryjng,.._a~ ;i_gain~~- 1:1:ny ~ho 
~~~)_ike_ to d~P.ti.V..e.. thew thern_pf,_tlg: gg9.d tl}ings_i_n_!he __ enjoy­
ment of which, under the legal arrangements prevailing at a given 

-\' ~ ' 
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fooment, the·y are happy_ to find themselves. To these two classes 
of members the word arbitration has an agreeable sound. Corres­
pondingly to some other members arbitration seems to suggest a 
procedure whereby-in the _naµt_!! . of j1,1_stice, _q~a_ IJ!~int!'!nance of 

-~ law-they wouilbe liable to suff.er fJ1.1.~tration in their endeavours 
to ob_t~in by ~ace.f!.11 means what.true justice, that ·is, ·abstract, 
natural, justice would give to them. Again to others it seems to 
mean merely_o!!e parH~JJ!!!LID~fill_§J!Q!.!l_e_c~s!l!..i!Y_the most suitable, 
offered- in-preference to other altema~!v.e_p~c_ific _procedures, for 
the settlement of disputes. . . 

§ 9. Canada and Pacific Procedures. 

~ tr- ' 
v~~ Now despite the fact that most of them have lately agreed to 

c) 0 A 'f accept the General Act, it cannot_~e-~aid Jh.at_!h~-P.~.!_llJ.!!!Q.ns have 
-. .... < n general shown much enthusiasm for arbitration, as distinct from I I · · . . . . ·- ·-·--- - - -·-·--·-· ··- ·- --
( 1 .,.. .., jud~cial_.,5e.ttlement. 

-.) \ \Y - Take the case of Canada. Canada, as contrasted with many 
of her fellow-members of the League, enjoys, in relation to the 

) 
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pacific settlement of international disputes, the advantage of having 
had some practical experience in this domain. She feels justified 
in drawing for herself certain lessons from her special experience. 
It is true she does not claim to know what is best in this respect 
for other members of the League, but she does claim, so it appears, 
to be entitled to prefer the teaching of her own experience to 
the suggestions framed a priori in Geneva and offered for her 
acceptance as the orthodox and the right, the League procedures 
par excellence. 

As has often been explained by Canadian delegates, Canada has 
since 19n been associated with the United States in the maintenance 
of a Uni~d States-Canadi~n.International Joint ..CQIDmission. The 
philo~hy underlying this encouraging experiment is one of f_a,ith 
in the power o!_i!l(~~_ec!_p11J?lic _opinioJ! J<> bijpg about just, agreed 
solutions·. -(This is hardly the idea upon which the Geneva arbitra­
tion movement is founded.) It assumes, of course, that when, from 
time to time, difficulties arise, the countries concerned will wish 
for a fair arrangement based on a recognition of all the facts of 
the case, neither desiring in the last resort to press for more than 
what a calmly guided public opinion can see to be reasonable. In 

~ { ll_s_A 

J_~s--f V"I 
\)) 

~ ·~ ­
~~:~ 

~ " 

a word, it rests on good faith and mutual confidence. In what way, ~~ 
Canada may ask herself, would her position in relation to the • c) IP 
United States · be improved if, under a joint military guarantee ., · ' ~1: 
of all the other Powers, Canada and the United States bound them- W J..,..a.., ~~ 
selves to refer all their differences for binding decision to a committee, ti$ x 
however enlightened, of arbitrators. Amongst others we find this (T 
view voiced by Mr. McKenzie King and Dr. Riddell. Mr. McKenzie 
King, addressing the Assembly in 1928, and recalling the long 
history of good relations between Canada and the United States 
proceeded: ' 

" It is not to be assumed that in that period of more than a century 
no differences have arisen between the two countries 1 • • , Ceasing 
to rely upon force, we have looked to reason as the method of solving 
our differences, and reason has supplied us from time to time with 

l 9A.PI., p. 6o. 
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conference ·1· · , conc1 tahon or arbitration in a form all sufficient to settle o · d . ff u~ _va~10us 1 erences as they have arisen. To conference 
and concil1'.1hon as a means of adjusting international differences 
we have_ given _permanen~ expression in what is known as the 
International Jomt Commission, established in 19n in accordance 
with a treaty negotiated in 1909, a tribunal . . . to which is 
referred for settlement by enquiry and report all differences, 
particularly as to boundary waters, and by special agreement all 
differences of any kin~lwhatever between the two countries which 
prove ~o be difficult o Y.'djustment by direct negotiation. . . . It 
would ill become me with my limited knowledge of world affairs to 
attempt to tell the nations represented here what, for them, may or 
may not be good policy. I can only speak of the experience of my own 
country and of its attitude born of its experience . . . Our 
experience . . . has led us to put our faith very strongly in 
compulsory investigation as the most satisfactory of all methods of 
adjustment. Compulsory investigation might be defmed as 
reliance upon an informed public opinion . . . " 

And here is Dr. Riddell, speaking in the Committee on Arbitration 
and Security in 1928: 

" It could not be expected that my Government, after seventeen 
years of experience, and fifteen years of the most satisfactory 
experience, of a certain model of treaty, would abandon it for som~­
thing that had been worked out theoretically at Geneva 1 • That 1s 
not to be supposed" . . . "Whichever course is followed, the value 
of conciliation and investigation, as distinct from traditional arbitra­
tion, cannot, in the opinion of my Government, be overestimated .. . " • 

And again later: :--
" I have listened with great interest to what the honourable 

representative of Belgium has said with regard to the combination 
of arbitration and conciliation in a single treaty• . . . I think this 
Committee would lose a great opportunity if it did not give to conci­
liation and investigation their proper place in the settlement . of 
international disputes. In the opinion of my Government, they 
are by far the most important, and this view is based on years and 
years of experience with arbitration and also with conciliation and 
mvestigation ; so that I would not wish to see a draft come back 
from the Drafting Committee dealing simultaneously with arbitra­

' tion and conciliation and discover that the two combined are 
unacceptable. In that way we might overlook conciliation. " 

1 P .C.D.C. VI, p. 54. 
1 lb., p. 30. 
• lb., p. oo. 
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It is, however, only fair to notice that, in the speeches of M. 
Dandurand, we seem to find ~_!_airJy thor~!!gQing ..acceptance of .)uh..-.d ~ 
the idea of compulsory arbitration . . A~ !wwev.er, he enters into 

1
{,,, -

noctose··aistincti~n.~. b_~~~el]_ _~r.Mxation . .and....conciliation, it is 1J; 
possiole that the former -~-efl!:_.as_.~~~~--b.L~~m __ .<?!lg~t. not to be c;.,,.. c..,-1, lr 0 ~ 

understood in too _pr_eci~_e_.~. sense. (, I . P=-, ·t--k-
-- ... I..P"' 1., cf) 

=- ... 
§ 10. Arbitration and the White Australia Policy. 

In Australia again, judging from things said, there are two or 
three grounds for anxiety in the arbitration movement. All have 
a <}irect or indirect connection with what is called the White 
Australia Policy. 

It is commonly and I think correctly believed in Australia that A,v> ..r€-­
the White Australia Policy is not likely to be well understood or ~ --~ 
to be regarded with SJ!Ilpathy in the world at large. If by some ~ ..,..V H 
mischance this passionately cherished ideal came to be passed upon ~~ 0 ,., 

by a foreign tribunal, there might easily result a ruling adverse () .,t.c-7 
to the Australian view. I 

Now ~er_ the __ Covenan_t .i\l!§tr~ia,n~.-perceive. that..they are J\ , ~ -­
doubly secure from what they dread. First of all there is the pro- (\'JS J-" 
vision whereby, if one of the parties has satisfied the Council that L.Pi--1 ~ 
the dispute arises out of a matter which by international law is \.""~~ 
within that party's ~omesl!c jurisdi<:!ion, . the Co~.c.il n:n1st make Q ~~ . (' 
~2.ll!!!:!~!1:~~tjo~ 'as t.~ !P.e.settlement of the ~spute, and second- J Jt,•t ~ 
ly, there is the fact that the _{;.QJ!!l~il's pro<:~dll_f~ !?_Jcler Art~k 15 C'\ 1--.,: p.,, \ 

~~ not amount to an ~:_!>itrati~. Mr. Hughes took care to point 0-' /i cJ c.,.1\ 1 • ,ltjs_, out 1 • l!_nder the Protocol:_ ~.?.~.:~:1:• : .~~jl~~~ry- ~rbitration . 0 ~ <'-~ 
~as to have suP.~~~~tedlneCouncil's E~~ure. Unless, there- 'rµ-YV:'./ \. ct" 
~~~!' the Australian view as to the scope of domestic jurisdiction (je;-i-"f>-
~ere accepted, a disquieting possibility would . arise. 
~i ;The New Zealand Government, who looked upon this question 
much in the Australian manner, put the point quite nakedly in 
~e following telegram to London: 

1 J .P .E. II.1, p. 124. 
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" Whatever ~he jurists of Geneva may think, ·the law advisers to th!: Crcnvn. ID.}{ew_~al:L~9-. believe . that there: is great danger th.\\L the .Court;-o1-Intemational Jg~tji;e at the Hague, consisting mamly __ 9f foreigners, might hold that the New Zealand law is ~ontrary_to the_ comity of nations, and that tliii New ·zealand system ~s n_ot _a qu~shon of merely domestic jurisdiction 1. And our law I' o- advisers believe that, if ·a · question arose for determination under r(''-'\ _ ~ c.f t~e Protocol, the Permanent Court might decide : firstly, that th~ '- .-,, )t C' ~ , ) nght ?f foreigners to reside in New Zealand was not a matter \ ~ , ,r ' .'\, \/' ~- exclusively within the jurisdiction of New Zealand; and secondly, &-"' 1) , 9 that, as a matter of international law, we must admit them or reduce k) J .a , oJ I the restrictions on their admission." 
0 <)-~':. :"':J ·The sensitiverc,ss of b,µ.§.trAli~!.l opinion on the point was conspi­
~ r":.~ ~uously .~emon~trated when the .J.~eanese Delegation in 1924 ¥ •. i Jr., proposed their famous a,i:iwnclm«::nt to the draft Protocol. The 

principle to be embodied was that the State which, having previously 
undertaken to arbitrate, refused to do so, and resorted to war, should 
be ipso facto presumed an aggressor. Cases of "domestic jurisdiction" 
were to be excluded from the undertaking to arbitrate. The 
Japanese logically enough asked to have it recognised that this 
made a difference, so that a resort to war would not here have 1 to be presumed aggressive. For, so far from refusing to arbitrate, 
the State in question might have been asking in vain for arbitration. 

The chairman, who happened to be the Australian member, · Sir 
Littleton Groom, at first tried to argue M. Adatci out of his position, 
which, however, was far too deeply thought out for that 2

• What 
he would have liked would have been arbitration even on "domestic" 
questions : 

"There would be otherwise that absurd consequence, that the League of Nations will remain quite indifferent to the fact that the most flagrant acts of injustice are being committed under the purely technical and juridical cover of the alleged domestic jurisdic­tion of a State which is a Member of the League•. And yet, the Committee has desired to maintain a disconcerting and absolute inactivity on the part of the League in disputes which may arise between the Members in connection with any of the problems which are vaguely covered by paragraph 8 of this article. Very regret- · • 

!.-J P-E YJLI,.Jl.-i48. 
I 5A.1C, p . 56. 
I lb., p. 81 . 

f 

-51-

fully we yield to your wishes, for the_ time_ has _perhaps no_t ye~ come to insist upon this point. But what 1s so 1llog1cal and un1ust 1s that any party should incur the risk of bei_n~ d~clared t~e ag~essor because it takes action when flarant lilJUStJce has given nse to disputes between the !-fem_bers o the League a~d the la~te~ ~as cate~orically refused, m virtue of purely techmcal and 1und1cal considerations, to deal with the matter. " 
The main historical importance of that 1924 incident lay in the 

way it focussed attention on the possibilities of Article II. 

It seems to have taken some time for public opinion in Australia 
· to admit that, under the Protocol, that country might have been 
no worse off in respect of the White Australia Policy than under 
the Covenant. It must have surprised many Australians when 
their Attorney-General, Mr. Latham, propounded the view that, 
far from being worse off, Australia would have been positively 
the better off under the Protocol 1. His argument was that, assuming 
a dispute for which, owing to the principle of Article 15, para. 8, 
no settlement could be reached, Australia, if wantonly attacked, 
even after three months' delay, would, under the Protocol, have had 
the help of the League. He doubted if this would be the case under 
the Covenant . However, Australians do not seem to think, as a 
rule, of the guarantee provisions of the Covenant as making much 
difference to Australia's security. 

~uriou~_p_oin~. in this connection arose when the British 
Empire accepted the Optional Clause. Would it be possible, under s{ 
the ordin~-2~¾H!m~9L the_.clause,.fw:.:tf~ C.ourt_to proceed to ~ ~ 
a deci_~!~1!.,in.! .. ~~~~-?f -9:2!!1-$.~.!i{.. jgrn!!.!.c;!i!?n.]. The question seems cY-1 \-~ --~ ,. t~ be dw1s1ole mto three. Firstly, could there arise out of a domestic ~ 
matter a di~pute conc:rning either any question of international v l \ ... '( ,~" 
law, or the mterpretat1on of a treaty, etc. ? ~econdly, assuming JS 
that there could and did arise such a dispute, would the Court ~ ') ul . • -:., ◄l or wo d 1t not, hold the dispute to fall within the scope of the /V \ ~,F· I 
Optional Clause? {\nd_if_yes, then would the Court, or would it t\ · , ~-, 
not, feel bound to refuse to give a decision upon the case ? ,, ::f ~ c· 

,,r _, 
c,. ,· 

1 B.Y.I.L . 1926, p . 185. ') 9l 
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I leave you to worry over this problem. The fact of course is 
that, with the exception of that of the Irish, the British Common­
wealth acceptances of the Optional Clause were specifically stated 
not to cover such disputes, and it is said to have been the 
Australian and New Zealand governments that insisted upon this 
~xpress reservation 1 . · · • 

§ IL A ustralia and the General Theory of Arbitration. 

(✓0 But there were on the part of Australia further wider objections 
to arbitration proposals. As Canada speaks with experience of 

ef 
0
r\ methods other than arbitration, so Australia considers c9_mpulsory 

l.')rl~ }S ',r arbitration1 in virtue of special experience, a ~lltter _ on wh,ich she 
X' _,,A v is peculiarly competent to speak. s.)\ W 't-tf' I shall give you quotations from Mr. Latham, Senator Pearce ti' and Sir Granville Ryrie: 

~ 
,j'~{,l 
cJ,v. p < \-0~/J o/' ~ 

"All lawyers", said Mr. Latham, " are familiar with the distinc­
tion between substantive law and the law of procedure . . . • 
I suggest that arbitration belongs not to substantive law but to 
procedural or adjective law. 

~ ;-

~ ~ 0 
~J'"~';'( 

( y/ 

" Arbitration is merely a method of ascertaining facts, of declaring 
and of enforcing rights, which rights are derived from some other 
source than the arbitral procedure itself-that is to say, arbitration, 
speaking generally, operates as a means of procedure within a system 
of law, that system of law defining the rights and duties to which it 
is the function of the arbitrator to give effect. There are some 
special instances in which individuals agree that they will submit 
their differences to arbitration without any insistence upon legal 
right, so that the matter is simply left to the discretion of the 
particular arbitrator. In this case, everything depends upon his 
knowledge, impartiality and fairness. The effect of this procedure 
is that the matter is removed from the realm of law to that of the 
opinion of an individual or individuals. There are obvious 
objections to such a process, or rather there are obvious limitations 
to the utility of such a procedure in the case of important 
differences, especially when they involve questions of policy or of · 
national aspiration 

1 10A. Journal, p. 291. 
1 7A.Pl., p. 57. 
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" There are certain dangers att_ached t~ the institution o~ a system 
of arbitration in which the arbitrator, mstead of applymg a law 
derived from another source than hi~selfi or interpreting 3:11d 
applying an agreement made by the parties, 1s left to act acc?rdmg 
to his own view of the case. The effect of such a procedure 1s th~t 
the arbitrator . . , really makes a law, and_ we have four:id. m 
Australia that, when a body is set up for the purpose of determmmg 
industjiaj disp_u~~?_w\H)out any rules be_in_g laid_down as ~o the la_w 
~d~ _to wnich t_he_y a_re _to be deterr~uned, the ! e~ul~ !s. that, m 
order-to mvoke the 1unsdictton of the tnhunal, a dISpute 1s created. We·ao not want. to get into a similar .position in international 
aJ{airs- -and the mere establishment of a tribunal for the settlement 
oTiiit~rnational disputes incurs the risk of the creation of disputes 
in order that an appeal may be made to the jurisdiction of ~he 
international tribunal. In such a case the cla,i.mant has nothmg 
to lose and may gain something. This, again, is another reason 
for the development of a complete system of international law ~nd 
for the making of further agreements between the representatives 
of the nations. " 

Here is a piece from Sir George Pearce's speech to the Assembly 
in 1927: 

" I believe . . . that human nature is much the same in all 
nations, and that by a study of the application of certain principles 
in human affairs within one's nation one is able to appreciate 
something of the effect of the application of those same principles 
on relations between the nations . . . . 1 We in Australia are 
probably unique in that we have applied the principle of compulsory 
arbitration to industrial affairs. We have done this by legisla­

. tion . . . We have established courts of arbitration and empowered 
them to promulqate awards and have clothed them with power to 
secure the compulsory ~nforcement of those awards. In the 
discussion of these measures we adopted the very arguments and 
reasons that 1 have heard urged on behalf of the adoption of the Protocol. 

. "I _~ra~ attentio? to the term" comp_uhory J!rbitration " . Does 1t no_t ~°.nfe~plate ill-wµl_ and disputi, ?_ , _ . __ . Are-we proposing 
fosiilistitute .. on.e form o! force. _fo.r ~nother ? Ta~- rigrprepared 
t°§JliY .ihl!-t °.ur. iridustrial_ arb1ti:.it1of!_~ §t~l!IS have faijed, but no~. _caE _ claim that_ they ,haye . been _ an unqualified success. 
What have been s?me of the results of this system ?" Because 
compulsory ar~1tr~tion fresumes a dispute, the system has encourag­~.iL~h.!! __ ,o~garus;tbo11._o employ~rs __ aJld ep-ipjoyed into separate 
3E'Ues which tend to regard each other with hostility and suspicion. 

1 BA.Pl., p. 94. 
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It has led to the pro f f 
is, artificial disputelagg: iont°/'r,ha! ~~ call paper dispqtes-that 
inspired with the ho • n~r~ e Y 0 (1e or other of the parties, 
by the fact that pe 0 ~fa;mng somethmg by an award and consoled 
dispute is in no• even I t .1~ reference fails, the party creatin~ the 
in Australia •s W?rse position. Because of these results, ££inion 
of con cilia ti~/U_!Ildmg from the compulsory princi pie in the diie.ction 
•· -,;--··- - - ..an ..confure_nce. 
. thOne of the conditions precedent to compulsory arbitration 
:ai at_ there shall be a dispute upon which to arbitrate. The 
b n aim of the League, as I take it, should not be to settle disputes 
ut to try to prevent _disputes arising, and, if they do arise, to 

~ncou~age meas~res ~h1ch will prevent differences from growing 
mto disputes which will cause the intervention of the League or of 
the Court of Arbitration at the Hague. 

" Moreover, i~ seems to me that the League should encourage the 
settiei:ne~t of d1ff~rences arising between the nations by friendly 
negotiation and without recourse to the League. 

" It seemed to us that the Protocol had adopted and extended this 
dangerous phase of our industrial arbitration laws to which I have 
referred. . . . This is not the spirit that will help the cause of 
international peace . . . " 

Finally, Sir Granville Ryrie·, as Minister for Defence in the 
Australian Parliament: 

He did not not believe that the League of Nations would prevent 
future wars and, in support of his opinion he might repeat the 
argument he had used on other occasions •. For years they had 
been passing legislation in the Commonwealth and in State Pitr· 
liaments for the settlement of industrial disputes. They had laid it 
down that parties to a dispute must come before certain tribunals. 
At first it was fondly believed that;as· they had set up arbitration 
courts, there would be no further strikes, but so far from that 
being the case, since the introduction of this class of legislatiori, 
strikes in Australia had increased by_ roo £_er cent. A similar result, 
fietnoiiglit, might "be ' aii.Tic1pated with regard to international 
disputes for the settlement of which the League of Nations had been 
brought into being . . . 

If we are fully to understand the associations which the term 
arbitration has for the Australian mind, it is u~ful, I think, also 
to remember that when, in addition to the State arbitration . :i 
tribunals, there was set up a Federal Tribunal, there was found , ; 

1 J .P.E .II.I, p. 130. 
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to be a tendency for the jurisdiction of this latter tribunal to 
expand beyond the limits intended for it by its founders so as to 
fuclude cases that might properly have been handled by State 
tribunals 1. Such an object-lesson is perhaps calculated to inspire 
in Australian minds doubt as to the efficacy of formal paper limits 
to the competence of international tribunals. 

'.JJ § 12. The Problem of Security. 

:. · As the arbitration movement is led by those who are not satisfied 
~th the system of pacific settlement afforded by the Covenant, 

' ~o we have the movement for improving upon the provisions of 
the Covenant in the matter of security. 

L L J)\ c,QJ., 
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· By security people usually understand a system of gl_lar___Jlntees, 
fllUtual guarantees as a rule, but at any rate guarantees-against 
a~ ssion. In regard to any new proposal for additional gwiia:ii'tee ., 
arrangements, mutual or otherwise, States natur~_~ _ _!end to . -~e,G, 
gr~P. . ..!~~IE~~)Linto_tlws~ __ wlio see _more_likelihuo_cLoL.1;1ec;ding . \J.;)..Ji \,j 
or obt~!!!~g_l:i~lp ~nder such .a sy~!~II!. a_i:id,_ O!!_ !he ~~er_J1and, ~.)" ~ -\ - ,, \.--\ 
those for whom it represepts a pi;Qbability_Qf..PJ:.mg_i;@_i;<!_imon to ~ 'tfA"/1. k 
f~assista·~~~--- It is not to be wondered at that ·the former,\-f~ <~'"';·&,/'~ 
group should .. oeThe keener advocates. Perhaps one should recog-~ 'oj' 
nise an intermediate class, of those who feel no particular interest _(JQ~ ~.,,_/rJJ 
in the subject either way. v \t,oi}; , . ..P ~ 
;_· Now for one reasdn or another none of the Dominions seems to "~ ,.l(,"'r-1:i, 
belong to group one. Canada, as witness her anxieties in regard ,c- p 
t? Article ro, is inclined to see the question from the angle of group ,..;_ _~ C\\' 
two. The other Dominions, it seems to me, fall into group three. / -YYt.V t 
' Australia and New Zealand do, it is true, feel exposed; but, ._r,.\~ ~'i • 

· since most proposals for increasing security resolve themselves 1.,:S · 9..,., 
in fhe first place into arrangements for bringing in the help of the o l . ., .... _ ...r,\ 
British Navy, and as these two Dominions feel they can rely upon ~,,· ~• 
that in any event, they are not among the leaders in Geneva of } .,. 
the security movement. In the past they have more than once 

I ' 1 R.T.51r P• 64I , / 
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~own their readiness to hasten to the aid of Great Britain in 

time of war; and they feel entitled, I think, to conceive of the 

several Dominions and the Mother Country as bound together 

by what Mr. Bruce has called " an unwritten treaty of mutual 

guarantee. " 1 

In South Africa you will find only a minimum of discussion · 

on this subject. This, I think, is partly because, as in Canada, ~ 
the possibility of being attacked from without seems so remote 

as not to need providing against, and also partly, no doubt, because 

it is not fashionable to admit too openly the obvious dependence' 

of the Union upon Great Britain's friendship. As General Hertzog 

said, " it is to be hoped that South Africa will carry out " the ' 

obligations she has actually assumed; but there is little discussion 

of the point. 
Canada, having had from the first a representative, Dr. Riddell, 

on the Committee on Arbitration and Security, has made some 

valuable and distinctive contributions to its work. Like so many 

other Canadian speakers, Dr. Riddell has, of course, reminded 

his colleagues of the bases of that security, or at least that sense 

of security (for the ideas are almost interchangeable), which Canada 

enjoys. He has spoken of demilitarised zones. Consistently with 

this he has protested, not very successfully, against the prevalent 

identification of security, as such, with mutual assistance: 

" Many of the questions raised in this Committee have occupied 

the best minds of my country for generations. Canada is a nation 

~ 
L ~ young in years, but she is old in the practice of the principles which 

0 ,:-:. 5 this Committee has been set up to promote. It is now more than 

CJ.."' ~ '2) - ,.xt'- a century since the Rush-Bagot agreement ... was concluded 

•· \ ... ~ (ti'- for the purpose of giving greater security to two countries situated ~? to- on either side of the world's greatest system of inland waterways." 1 
, 

7 
And at a late~ meeting: 

" I think it would be most unfortunate if we did not sufficiently 
1 

approve the value of demilitarized zones•. You may pardon_ a . l\ 

further reference to my own country. This was the first step i_.'.1/'. 

i J .P .E . VII.4, p. 826. 
• P.C.D.C.VI, p. 30. 
• lb., p. 82. 
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the erection of our structure of security more than one hundred and 
J , · ten years ago. We look upon it as ~)most the _keystone of ~he 

satisfactory relations we have had with our neighbours durmg 
these years. Previous to that time, our relations had not always 
been satisfactory, so that we have reason to feel very keenly on 

· this subject. We believe that the absence of armed forces along 

a· frontier is in itself one of th~ finest_ less~ns that can be set befor~ a 

people to in~pir~. confidence m their neighbours on the other side 
Lt·, .. of the frontier. 

I Jp: • 
·' ~d agam: . /,,.' 

" The question I wish to raise may not seem of very great 
imp<>rtance; it deals with the title of this Treaty (Draft Treaty D) 

, ~- This is called a " Treaty of Security " 1. We have passed a resolution 

with regard to Treaties of Conciliation, Arbitration and Judicial 

Settlement. In the opinion of the Canadian Government, these are 
as much treaties of security as is a treaty of mutual assistance, 

· ,J and I therefore suggest that the Treaty we have just been considering 

· • ·, · should be called a " _Treaty of Mutual Assistance " or a " Treaty 

·.1 • of Non-Aggression". As I see it, these four types of treaty all go 

to make up security, and it is unfair and gives a wrong picture 

' · of our deliberations here to say that we put arbitration, conciliation 

;__ . and judicial settlement on one side and apply to the treaty that 
embodies sanctions the word "security " . 

\1" . -

· · i;r:The chairman could only declare that the observations of the 

representative of Canada were "perfectly correct ", and it was 

re.greed to adopt his suggestion 1. But at the next session of the 

' ~i;~paratory Commission we find Dr. Riddell complaining that 

·_the suggestion has .after all not been complied with in the printed 
1 documents 8• It is worth while to read the little speech in which 

'M. Politis, while putting the omission <;I.own to some " error in 

·· copying", went on to argue that, after all, the result was not 
1 
al.together bad since "while all the treaties in various degrees 

1 
PQ$Sess the character of security treaties, in the cu.rrent language 

~ of'. the League the term " security treaties " has hitherto been 

Jlsed more particularly for treaties providing for ~utual assistance 

imd non-aggression'· These, if I may say so, are security treaties 

J lb., p. ll◄, 
, lb,, p. II5. 
1 lb,, p. 233, 
, lb., p. 234. 
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.. par excellence"; -which, of course, was just the attitude against 
which Dr. Riddell had been protesting. 

§ 13. Canada and Article I6. 

The grounds on which the British Commonwealth have resisted 
any general extension of the sanctions provisions in the Covenant 
apply with peculiar force in the case of Canada. Mr. Dandurand 
told the Assembly in 1927 of the difficulties Canada felt: 

I ~~S 

'I ,,.,1o -.,,,~-

" Among the reasons which prevented us from adhering to the 
Protocol was the necessity of taking into account the consequences 
which would ensue from the non-participation of the United Stat~s 
in the application of economic and military sanctions. " . . \ ~ 
Canada is separated from the United States by a chain of lak«15 
and by the River St. Lawrence. Both countries use this waterway\ 
which leads to the sea, and their commercial relations are of the 
closest. " 

i 

I 
( % c--\4.• 

-..: ,,...;., . C 
c..,1."'c:, \Y ~o~ 

1· ~ ~ cf'" '(c. 

And in 1925 he said: 

" We will be loyal to that Covenant (signed at Versailles). 
We are not forgetful, however, of the conditions under which we 
signed it•. Canada was then far from thinking that she would 
have the whole burden of representing North America when appeals 
would come to our continent for assistance in maintaining peace 
in Europe. 

\ ..,, 

()' ~' 
~ ~ ~ 
"Y 

~ (r~:r 
-,½ ~}-

,'ti 

"The falling away of the United States has increased, in our eyes, 
the risks assumed, the history of Europe in the past five years has 
not been such·as to lessen that apprehension. " 

As a matter of fact as regards Mr. Dandurand personally we 
find that in 1919 he had declared that before voting for the Treaty 
" he wanted to make sure that all the principal nations-and he 
pointed specially to the one which took the lead in creating the 
League-the United States-would join in it. " 

By accepting the now proposed amendments to the Covenant, 
as from the Imperial Conference reports it appears that Canada 
has agreed to do, Canada will of course be reversing her policy 

1 SA.Pl., p. II3. 
• 5API., p . 221. 
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of awaiting the entry of the United States before subscribing 
to such an extension of the field of operation of Article 16 of the 
Covenant as would have been involved in the Protocol of 1924. 

§ 14. Disarmament Doctrines. 

One reason no doubt why the Dominions take relatively so 
little interest in the security discussions is that in Anglo-Saxon 
countries the League has never from the first been conceived 

;_,c,,~ 
w "' ' \,.·" 
l )..V' 

-t? 

I' 

of as primarily concerned with the organis~tion of guarantees. 
It is otherwise with Disarmament. Throughout the Empire I 
think you will find it assumed that, if the League does not bring 
about a general reduction of armaments, it will have failed in its 
essentiaj. function. In the eyes of most English-speaking people 
the 'European countries in 1919 were in a condition of tremendous 
over~~ament. In the plain terms of Art. 8, they heard the 
European -.c<;>untries with united voice declaring, " we recognise 
that,•we··:are •· seriously over-armed. We recognise that peace 
clep~nds on ,our reducing considerably our armaments. There is 
however a point beyond which we shall not be expected to reduce." 
The Dominions, they too, gladly accepted Article 8. But to 
them it did not seem to have much positive application to their 
own situations. The Dominions mostly conceive themselves as 
only now on the way to emergelic~ rom a condition of shameless 
dependence on the ~trength of Great Britain. Never yet has any 
Dominion so far faced up to its responsibilities as to maintain 
armaments sufficient for its own national safety. They are, 
they feel, already disarmed, . under-armed, indeed. They do not 
necessarily boast of the fact. But they wish it to be acknowledged 
by Jhe world. 

Thus Mr. Dandurand has drawn attention to Canada's condition: 

" It requires no effort on our part to respond to your appeal for 
disarmament'· The minimum fixed by the League, however low, 
will never be as low as ours; for we are in the fortunate position-

l SA.Pl., p . II2 . 
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one which the nations of E . h 
free from fear and mi tr urt ope llllg t well envy us-of being quite 

"W s us . 
e have a neighbour ifi . 

like ourselves think . as pac c as ourselves, a neighbour who, 
for our sense' f t ·s m te~ of peace. This probably accounts 

o en rre secunty." 

Canada mo~eover is the portion of the Empire which is able 
to take an attitude most similar to tha t of Denmark : • I am not 
~trong enough to withstand attack by any Great Power. There 
IS nobody my size who will wish to attack me. Therefore I have 
no use for armaments' ! 

In Australia and New Zealand they are very conscious of the 
modesty of their own preparations. Ought they not to assu; a 
fuller share of responsibility for their own defence ? The philoso hy 
?f the sturdiest Australians on this point is perhaps to be fa f d 
m the following passage contained in Professor Hancock's excellent 
little book on Australia, recently published: 

" No nation . . . should gamble with other people's money•. 
It is necessary that we sliould be clear about our burdens, our 
liabilities . . . A reduction of our armed forces may be either 
a step forward or a step backwards; everything depends upon the 
condition of the world and upon what we put in the place of our . 
sunken ships and dismissed soldiers. If we were to put nothing ,. 
in their place we should be dropping our burdens and expecting 
some patron or protector to pick them up. We should, in effect, 
be saying: 'Let the British Empire defend us until such time as 
Europe and Asia and America organise the world for peace. We, 
however, will not contribute to that organisation except by our 
shining example . . . Meanwhile, let the British Navy defend 
us . . . ' There is, however, no real danger of our relapsing into 
this colonialism. " 

I do not know whether the Irish Free State Government conceives 
of Ireland as suffering from " colonialism ", but it is curious. to 
compare with the words of Professor Hancock the language of 
Mr. McGilligan in 1929 on the subject of Ireland's armaments. 
M. Briand had contended in the Assembly that, for France, 
further disarmament was at that stage an impossibility 2 . 

1 W .K.H., p. 250. 

• 10A.Pl., p. 51. 
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statement was not left unanswered. Mr. McGilligan, when his 

tum came, adverted to it and said: 

" In some countries nevertheless there has been a reduction•. 
I bring forward the action of my own co~ntry, which in this matter 
has acted in closest accord with the spmt of the League. 

" Five years ago we had, comparatively speaking, made an 
enormous decrease in the armaments of the Irish Free State and had 
reached a position of something approaching normality. Since then, 
however we have further reduced our annual expenditure on arms 
from ab~ut £2,800,000 to less than £1,500,000. When I mention 
that our expenditure on education now amounts to over £4,500,000 
a year and that to a single branch of social service (namely, provisions 
for old-age pensions) our State contribution is in the region of 
£3,000,000 a year, it should help to place in true perspective our 
present provision of £1,500,000 for all purposes of natural defence. 

" I think you will admit that, from the technical point of view, 
excellent arguments could have been advanced against these 
reductions; but the feeling that influenced our decision was that 
money urgently required to develop agriculture and other industries 
should not be squandered on arms. That is an aspect of the 
question which merits the consideration of the nations . . . " 

It is, alas, all too easy, from a distance, to criticise the policies 

of European governments. South Africa at least is sufficiently 
far away. Even General Smuts, who continues an optimist in 
regard generally to the League's future, has found fault with the 
plans of the Preparatory Committee: 

If ~esel':'es were exclu~ed from the purview of armed forces, 
a nation like Fnm_ce, which had a conscript Army, and an annual 
turn over of soldiers to the reserve, would build an enormous 
Army ~hich co1:1ld not be dealt with•. The reserves were just as 
useful m War time as the actual Army; in fact, at the beginning 
of th~ Gceat W~ the reserves of Gei:many and France were integrally 
~sed m the a~bve army. The arrrues that marched to the frontiers 
m 1914 consisted not only of active forces but also of reserves. 

One speech by Mr. Smit in 1928 deserves a passing mention. 
He drew attention to a particular aspect of the problem to which 
relatively little notice had been given, but which 'peculiarly 

affected South Africa. In the interests of the native Africans 

1 lb., p . uo. 
• J .P.E. X .2, p. 382. 
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themselves, whose welf th U . 
at he t h are e mon Government had so closely 

ar • e urged that th n· 
. e 1sarmament Conference should restnct the training of th . . 

E ose natives to serve m the armies of un~pean Powers: · 

" We have had wars in South Africa between civilised peoples, 
" , t ~ut, thank God, the savage hordes of Africa have never been dragged 

0 .J ,;) \ ' mto those wars . . . , 

~ \, , ~ CY~ "~he savage races have settled down as peaceful citizens, with 
J ~ n~ .~1sh for the knowledge which some think so necessary for the 

0--, t) , f\ 11 CJ" civilised man, and they are the happier for it . . . . 
c, 'x-,~ ll""' " Is it too much to hope that, under the guidance of the Lelue, 

, v ff-' we shall, in the near future, meet in order to agree among ours Ives 

~~ ·. ,; ~ that those which are not yet able to stand by themselves, and w ose 
v well-being and development form a sacred trust of civilisation, sh 11 

~ A not be used to strengthen military forces which are already_d~eme~ 
L '-"i. ~ , by many to be excessive for the purposes of peace and goodw1ll m the 

'\...:, ~- J _,.) world ? . . . Our grave concern _is_ for the well-being . of these 
/\ uncivilised races, and it is in that spmt that I am expressmg these 

views . . " 

The present South African Government takes a not very hopeful 
view of the prospects of disarmament. 

" In its anxiety", said General Hertzog from the Assembly 
platform last September, " South Africa is beginning to think of 
asking Europe: How much more armament ? • And when the ques­
tion is put, I am afraid Europe will necessarily stand embarrassed, 

~ not knowing what answer to make. " 

{jj And you remember the " spirit of ben_evolent scepticism " in ·-
1.P which Mr. de Water explained that South Africa was contingently 

~ accepting the amendments to the Covenant 8• 

U-, ~ "--' Inasmuch as there appears a real prospect of there being a 
"-- '\{J-- ~ Disarmament Conference in the near future, it will perhaps be 
1':) 'b-"-~ well that I should conclude with some words spqken by Mr. Latham 

several years ago in the Assembly. Referring to the " remarkable 
complication "lwhich the Preparatory Commission was giving to 
the problem of disarmament, he said: 

1 9A.PI., p . 93-
• uA.PI., p. 55. 
• 11A.1C., p. 57-
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CJ,,0~ 

"These questions with their balancing and opposing considera­
tions remind me of the dialectical discussion upon the subject of 
whether to marry or not to marry, to be found in a famous French 
classic.' The risks of an unfortunate marriage are so great if 
they are really thought out, that the truly reflective man or woman 
would have missed all opportunities for marriage if he or she insisted 
upon fully accomplishing the process of reflection, and yet we do 
marry and we do take risks. Surely, in the case of disarmament, 
something can be done, even if the whole problem in all its aspects 
cannot be completely solved. " 

Jo 6D- / 

~(" ~ \~ 

~. --~-( 
.r.~, 'A ' ,!,s~ ~✓, 

IV. MISCELLANEOUS VIEWS ON MISCELLANEOUS MATTERS. 

§ I. The Period of Organisation. 
M, u<:.e. ,. (P 1 

Practitioners in international politics are familiar with a species 
of inhibition whereby delegates are deterred from doing or saying 
what would be unwelcome to their friends. M. Loudon has referred 
to this propensity as " inertie courtoise ". The I>ominions ,. young J) 
4t di12lomacy..,_ haveJ1Q.t _yet_been smitten __ with this djseas~......_They o M.'S 

~only say just what they think.and, .what i~ mor~._they_dislike lM "', as-v-t--<­

assenting to ~hat th!_!y_ dp -~C?U~i£1~- It was partly at the instance +f ,t,o/r 
oT the delegates of Canada and South Africa that, at its first "- l_f>~c ~ 
session, the Assembly adopted the view that the votes of delegates 
should represent the attitudes of governments and involve a 
moral commitment_:• 

Today I propose to examine the position taken by the Dominions lk,n. f~ 
on a series of ·subjects not comprised in that class on which the ~ r-o . 

Commonwealth makes particular efforts to pursue a single policy. t;,.. ~v:<- r'i" 
Perhaps had it not been for Professor ~app~d's challenging f='<l-,.::,"' 

suggestion to the effect that the Dominions confined themselves 
in ·the main to the role of observers, I would not have troubled 
you with mucnaetail as to the part they took in the League's 
period of organisation. It happens, however, that-whether we 

assume them to have been instructed, or merely authorized, or 

1 7A.Pl., p. 58. 
1 IA.Pl., pp. 282, 281, 286. 
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