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A USTIN TO-DAY: OR ' THE PROVINCE OF 

J URCSPRUDENCE ' RE-EXAMINED 

By C. A. \V. MA N N IN C 

YEST E RDAY_' at Universit~ College the ccnten;ny was 
celebra ted o f the deat h of J erC'my Bentham, onp ot 

the mos t influenti :-11 thinkers of his ow n or a ny nther 
epoch. One of the subjects about which he used to t·l1ink 
was law : so much so t ha t, had he fi gured among th e ga laxy 
of lnminaries to whose contempla t ion thi s course of lectures 
h::i s been g iven, no one could well ha ve been snrprisccl . Tlis 
omiss ion, however , will have been to some extent made 
good by th e inclusion of a lecture on _l ohn /\usti11, wl1 0 , 
in the particuhr fi eld with which we here arc concn1wd, 
had the principa l part in overh :w ling, claLorating, and 
ha nding on to pos terity a theory propo1111Jetl, a lmost as 
obiter dict'ltm, in the conrsc of Bentha m 's massive exami na­
tion of even wider themes. 

rt seems , moreover, in accordance with the fitn C'ss o f 
things th ::i t, a ft er r::inging far and widC' among tho11ght ­
systems of foreign prove11rr11u·, our att ention slio11ld rl'Lu ni 

in this concluding lecture' t-o dwC' II 11po11 th<' work of 1J1IL' 
who was himself a t t>acher i11 wh:1t w::is prospectiv<'ly ll 1is 
University of London. Austin was J'rofessor of _l ur is­
pnrclence at the then newly fo11 11dcd University Coll1'g1·­
but not fur very long . I lis teaching 1•xlvlll led owr only 
fo ur ymrs ; ::ind there is a certa in patheti c timeliness i11 om 
pausing to re-examine it just now, for it was in th is pres1.:11l 
111011 th one hun d red years ago tha t A11stin rC'grc tf11ll y gave 
up the :-ittempt to justify hi s subj ect in the eyes of h is 
a11clicnce. 

ln the autumn of 18:32 , after resig ni11g Jris chair, li e 
p ubli shed Tiu: Prov-iure of J urispmdc11ce 1Jeter111i11 ed, co111-
prising some of tit(• earli er lectures of his course. T lurnglt 
he li ved :-i nother twenty-seven years , il was really not until 
aft.er h is J eath that, through the postl1111nous publicatiou 
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of his unrevised lec ture-nules aml, Llrrough tl 1c 1·l<Jq uu1 t 
praises of Sir Henry Maine, he came for a whi le t o coun t 
among the very foremost o f Eng lish writers upon law. 
Then, gradually, crit~ m~j\_1~stin in its t~1rn b cc_ame th_s 
J~hio1~- Bryce,Sidgwick , Maitland, and their plag ia ri sts

1 
built up the case against him, so that it. is prob:1bly ahout as, 
true to-day as whC' n Bryce sa id it that' mus t reccn t author i-' 
ties are now agreed tl rat his contri b11tio11s to juristi c sc i1.: ncc 
::ire really so scanty and so much entan~lcd w1tl1 e rror tl1:-;-f 
hi~ book 61.iiilifnoloifrredu find-a pbce among t hose pre -__ .o _____ 12 ____ ~ - ·-- -·-~- ------=--·~· 
scribed for s tudents '. 1 For examples of the vein in wh icl1 it 
now seems cus tomary tn mention Austin y ou should CO;l­

sult Professor H earnshaw's recently published lecture , o r 
the p::issage in which Professor C. K. Allen sums up' this 
ea rnes t, thi s a ll too earnest seeker a fter truth '. 2 

When appointed the first Pro fesso r of Jurisprudence in 
London, Austin was neit her a Reader, a Lecturer, nur an 
Ass ist ::i nt Lecturer. Nor was he even a gradua te. H e had 
never been an undergraduate. His commiss ion in t he a rmy 
had been ob tained ' a t a very early age ', by purchase : not, 
tha t is , through Sandhurs t or Woolwich . B y any o rdin a ry 
acadc111ic s tanda rds we may consider him to have bC' l' ll 
a lmost wholl y se lf-taught. 

Tlw solid lit era ture 011 his subj ect was practi <;:a lly :.di u r 
il i11 Cl' rnu11 , a langu:lg1.: which h e did nut haµpe11 to k11ow . 
He was incidr· ntally an inv:,lid a nd not v1.: ry well litt t>d by 
tc.- rnpcra ml'nl to bccunw a public lecturer. 

On the ot her hand, to o rfse t these minor ha nd ica ps , he 
was posseSSl'd wit h a pro found sense of the import :u1 cc o f 
his miss ion , a11d the magnitude o f the opening it o ffe red . He 
evidently b elieved, with HobLcs, that' the skill o f ma king 
and mainta ining Commonwealths consis te tl1 . . . not (as 
tennis play) on practice only ' ,3 and, with Bentha m , that ' the 
sc ience of law considered in respec t o f it s formic; ... to the 
art ol legislatio11, what the science of anatomy is to the art 
of medicine ' . . . . ' Nor is the body p olitic less in danger from 

1 S /1 ul irs / 11 Jl /story all(l .I urisprwlr-11cc , ii , p . 1 8~ . 
2 Lrgat D11/ ies , p. ' ·1·1· 1 Levia/J1(rn, c: hapll- r xx. 
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a want o f acqua inlance with the one science than the body 

Ha tura l fro m ig nora nce in the o tl1l'r.' So he se t to work 

w ith the a rclrn1r t ha t wi ll triumph over i>very o bstacle. 

B t: ing given two yea rs ' g race , o ff he went to C t: r111a11 y ; 

a nd, fro m the condition of his books, now in the luncr 

T,•mpk• Libra ry , o ne ca n apprec iate how, in hi s German 

::. t udics , h e supposed himself to be lay ing the fu11ncl a ti o11 s 

o f a life's work. Whether he fully 1111cle rs tood a ll tha t lw 

read is an oth er m a ltcr . It is possible p erhaps tha t , had l1C· 

b een less deeply imbued wilh cer tain o f the ideas o f H obbes 

a 11cl Bentha m , h e might have made yet more• tha n li e did 

o f the jurists o f GPrn1 a ny and R ome. Le t me, however , 

say in passing tha t l find m erely jocular the sugges tion, 

som e times put fo rward by grown-up fo lk, that Aust in had 

lea rn ed his jnrispnidence in the army . This is bnt 011 c 

a m o ng m a ny little sallies tha t som e fri end of Uni vers ity Col­

lege m ::iy by and by collect in to a specia l' Austin' museum . 

AUSTrN T O-DAY : OR 'TH E 

ln T ltc Provillce of J11rispn11lrnce tl1 ere is, [ think , 

rela ti vely little to represent wl1 a t Aus tin learn ed in C1· r-

111a ny . ] lis s tud ies the1·e were ra ther dircctpcf towards his 

m a in tas k as Pro fessor o f J urispn1dence : a nd rc> rn L·111lier t ha l 

in '.[lie Pro1.1 i11ce Austin g ives us nothing beyond a n in tro­

ductory d elimitation o f the Jield within which !tis s11bs ta n­

t ive t l'a ching was to lie. lt has lately h L't•n sa id tl1 a t J\ 11s tin 

1H>wl1c rl' L' xplai11cd wha t he 11wa nt uy jurjsprnd t•11 n•. Tl 1i -; , 

l1 owc.· v, r, h e l1 ad su11ght tu make clear in li is li rs t 

lcc lme o f :tll
1 

(a lcc turL' not urig i11 :tlly p11uli slu•d with 111 ,• 

u th c·1·s). l 11 µ :1rl ic11lar lte !tad slatL• d tha t j11rispn1d<; 11c,• l1 ad 

1 

t o d u with what lt e ca llC'd · p ositive law ': the succt•<'di 11g­

ll'<.:t 11rcs, wl1ich ultima tely bccallle the book, being a n 

ind ica ti on o f wha t he would rnea 11 by th .Lt. 13asl'd L1irl y 

closdy on Bentha m , this acco1111t of lh l! 11aturl' o f ' p ositi vl' ' 

law, su far from bl!i ng tlie fin a l fruit uf Austin 's labours a ,; a 

juris t, was h a rdly m ore than the jumping-o ff po in t from 

which he s tarted . lt was no t fur this tha t lt e had gu11t• 

abroad and lea rn ed a forl'ig u lang11aw•. 

J wu11lcl lta ve some excuse if, l! Vl'll in praise of Anstin, 

1 d.J . ii, p . 1u7 1. 
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I fail ed to-day to say any thing pa rticula rly novel . Tl 1l! 

m erits of his teaching, of which I had inlcnded to sp ra k, 

were eloquently advertised in r 863 by J ulin Stua r t Mill , 

wlto himself had frequcnt<'d and diligently recorded th e 

lec tures. Then again, at a certa in s tage my idea had bcc 11 

to demons trate the compara tive ill -success o f Ma ine 's 

attempted s umma ry o f Austin's position (fo r it is one thi ng 

to sense the v irtuosity of an arg ument, and a different 

thing to rep roduce it fa ithfully). But I fo11nd th a t this poi11 t 

had be<'n made at the beginning of a n article hy J ohn 

Dewey in 1894 ;' a ncl, thoug h dissenting from mu ch of what 

follows in tliat arti cle , l do agree with those opening sen­

tences . Although, therefore, his admira tion fo r Austin is , 

I consider , one o f his bes t titl es to our es teem, I. ask yo 11 

110 t to depend npon Ma i11 e's vers ion of Aus tin's view. · N1, 

such concc>ption o f sove reig nty as consis ting in ahsolut,· 

force', says Dewey,' is to be fo und a ny where in A11 s tin .'
0 

You will do well to treat wit h eq ual caution the fo llowing 

sc> ntences by Sir Willia m J\l a rk by. 

''Ilic aggregate> of powers which is possessed by th e> ru lers 

of a poli tical s<,ciety is called sovereign ty . The single ru ler, 

where> thcrL' is u11e, is ca lled th e: ~overeign ; the body of rulers , 

wh Prc thcrP arc several, is calied the sovereign 1,ody, rn· the 

g<JVt' rnrnent, or l it e supreme governmen t. The rest of the mem­

h('r,; of a p<>lilica l society, in con trad ist inct ion to the rulers of 

it, ar(' ca lled subjects . . .. This is the concept ion of law as 

"lated by Austin in his lectures on the ·· 1•rovince of J urispru - / 

dcncc"; f have on ly r<'pPatcd his conclusions.'' 

1 
/ 'ollltral Sucnrr Q1rnrlerly, 1x , p. 3 1 

i I t w,b l\ lai tl ;1 11d who, writing pn,·a Le ly to Sir Frederick Po lloLl, 

:-..tic( of !\Jaine: · I always ta lk o f h11n wi t h relu ctanct..', for on the few 

11cl':1sions on which 1 sought to verify lii s ~tatt:lllt'lll '> of f._lc t I c.:uT1e to Lh• · 

n111du s iu 11 th.1t hP tru:-, tcd ntuch lo a III L· m o r y th.it played hizn tnck s 

,llld ran.::ly locikt·<I l,.wk at .L book that he had once rt·..td . .. 'Lt'lten of 

.i\ l n1tla nd lo I 101/ur/( : lctlt'r dat f.~d .! 1 . 1 _ JCJOJ _ l\ lai rh:: 's wo rd s were: 'Tht.:re 

1s, in cvc1y ind L"pc ndc11t pohlu.:a l co rn munity- tl 1~1t is, in every poliltca l 

1.:rnn1111 111 ity nu t in the J1abit of obt:<.l icncc to a superior above itsdf­

M)Ul L' single {)l' rso n or some combinat ion of persons which lia.s th e- powt- r 

uf 1...ompcll ing l ht..· o ther 1nem bcrs of t li e l'ommu r11ty to do c.•xa1...tly ~L-, ,t 

plt·d :-.t..'s': / :"arl v IJ ,stm_v of l ns t1tut ,ons , p . J ,p.). 

J Ele111wts of La w, bl h cd ., pp. 3-.1. 
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O ne would walk far, W<' rc Austin alive lo-day, to hea r 

h im rep ly to his critics: but one would also go some dis­

t a nce to hear him ack nowledge the fl owers of his friends. 

T h~ Prov i11cc , then, is a s tatement of what Aus tin under­

,! stood b y p ositive law. 

You will d oubt less have no ti ced that lhc thinkers lec tured 

about in this course on · Modern Theories of Law·, like 

those who have done the lecturing, have not all of them 

been primarily lawyers: a nd you will p ossibly have seen 

sum <' advantages in th is. 'Why are lawyers o ften so ill at 

case in the d e finition s they g ive us of law ? Why, for 

instance, d o they so commonly offer second-hand answers? 

Y o u m ay o f course t ell me it is the instinct of every lawye r Lo 

g ive second-hand answers, t o rely, tha l is , 011 a ulhority. Bnl 

in tltis matter I suggest lhere is the furth er circu111s ta11 cp 

Lh a l the question is one for the solving o f wJ1i ch a lawye r \ 

experience is not in itself a peculia rly suitable training. 

· What is philosophy ?' is douutless a phi losophical qu Ps­

tion : for amongst o th er tliings ph ilosophy concl' rns itse lf 

with tlte true m ea ning of terms. Lega l q11es tions al so a n • 

often concerned with the meaning o f terms. Yd· \Vliat is 

Law ? ' is not a legal ques tion. F or tit is (Jues tiun is con­

cen1ed with the trne meaning of the krm law: wherea s law, 

if of Le n hav ing lo do with tl1 e meaning of terms , is conce rned 

n o t with their true mean ing but witl1 tltcir legal meani11g. 

111 a lilm rece11tly shown, men from opposing annirs mcl 

and exchanged no tes half-way between lhe trenches. Tl1 e 

d e fining of law is one o f thost: topics on which the lawyers 

and p olitical scientis ts might at leas t in peace-time 11 se fully 

m eet a nd excl1ange notes. As it is, there are- in the books 

o f political science-things relating to bw which few mere 

lawyers can unders taml, le t a lone l'ndorse. And conversely 

[ appreciate we ll that a ny one who, being merely a kind of 

lawyer, cra wls out a little i11to Nu-man's Land, mus t ex pect 

what h e comes in fo r from tl1 e big guns acrnss the way . 

Whe ther we ca ll him a lawyer or nol Austin's polit ical 

, theory was either definitely second-hand or al most merely 

PROVINCE OF J UR ISPIWDENCE ' rrn-EXA.vll NEI) I O;i 

a variant on certain ideas fam iliar in Benthamite circlv:; . 1 , 

That law must be sharply dis tinguis hed from morals ; tha t 

Jaw was an ;1ggrcgat ion of laws ; t hat a law was a comma nd , 

its badge as such being a sa nction ; tha t the ma in te 11a11cr uf 

a sys tem of law presupposed wha t 1Wcl ver calls the \,Vi ii 

f or the State, and Bentham li acl ca ll ed a ge 11 er;1, l habit uf 

obedience : his originality lay, not in entertaining tl 1ese 

ideas, but in the la borious thoroughness with wliich he re-

s tated them. 
// 

If, however, h e retained with litlle alteration Bentha m's 

11 o tio11 of la w, he was no t equally receptive of the ~real 

man 's conception of jurisprudence,' or even o f the some­

what different definiti on given by the elder Mill, Governor 

tJwugl1 the latter might be of the College where A11sti11 was 

to Leach . The new professor seems to have permitted him ­

self a n independent judgement as to the scope and purposf' 

of !tis own particula r subj ec t. If in this respec t he wa!-. 

a borrower from anybody, I fancy it was from l'rofesSl)r 

Falck of Kiel (even more than from Professor Hugo, to 

whom Austin expressly refers) . 

The purpose of jurisprudence, he al lows himself t l1us 

more or less a rbitrarily to assume. is ins truction- in 

particular , to beg inners in the law. Accordingly he will 

examine-as bei11g 'pre-eminently pregnant with ins truc­

tion '- 2 ce rtain aspects of the ampler and ma turer systems 

o f law which obtain in societies of a certa in type. He will 

study ' the genera l princip les, not ions, a nd distinctions ' 

common to such systems. He makes no thorough-going 

a ttempt to de.fine law in its mos t general sense. Noting, 

however, that the systems witl1 which he proposes to deal 

h ave a certai n common characteris tic, in virtue of which 

he ca lls them systems of 'positive' law, he does seek to 

explain what he means by this particular term. 

Humpty Dumpty, you will remember, reserved his 

liberty to give words whatever meanings h e chose. Austin, 

1 Au stin u11dcr li1ws in Bc nlha tn , but certainly docs not al1opt, a u 

a llus io n 't o thal branch o f juris prudence whic h contains til e art or 

sc ience of lc-gis la t ion '. " .·I .) . i i, p . 1073. 

nb 
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when explaining his ow11 ideas , assumed a similar freedom: 
but , as the fracher o f yo u11g law-students his concern was 
usua lly to render explicit the part icula r m ea ning that 
words bore in the s tandard ized and ordinary llsage o f 
lawyers. As Pro fessor Ginsberg told us, 'Y 0 11 can define 
law in such a way as not to bring in the notion of" Sta te" 
a t a U. ' Austin would, l think, h ave asked himself, 'But 
wil l that rep resen t what the b.wyers are thinking about ?' 
This as to his attitude in d ea ling with h0 nns. 

An important cl ue to ano ther of Auslin's main preoccupa­
tions is to b e foun d, l lhink , in the good words he has for a 
certain Dr. Brown , a psychologis t, who, in his discussion 
of the springs o f human beha. viour, seems to have concl mlecl 
l h at every act of a m :-m was simply the a ll tomatic reslll tant 
of the b:-tlanci ng-up of a number of competing desires. 1 n 
dealing with facts- and huma n activi ty is a. fact- it is 
eviden tly Austin 's opinion that the in vestigation should 
proceed in a spiri t of relentless rea lism regardless of I Ii i' 
promptings o f trad itional t erminology. Tn those days il 
seems, as in these, to have been widely, thollgh not uni­
versa lly , b elieved that man wa s endowed wit h a will. · That 
t his same " wiU" is just nothing at a ll ', says Austi n, · has 
been proved (in m y opi nion) beyond controversy by lhe 
late Dr. Brown: who has a lso expelled from the region of 
entities , those fan cied beings ca lled "powers" of wh ich 
this imaginary" will" is one . ... For further proof 1 11111s t 
refer you to Brown's Analysis of Cause a}l(l Ejf.:ct .' 1 

It would hanlly !Je possible to d iscuss Austin sncc inlly 
without paraphrasing his position. This is admit tedly a 
difficul t t ask, calling not only for a sensl' o f the exact in­
tention o f the writer 's bnguage, !Jut also for a certa in sy m­
pathy with the feelings that led him to say what lte did . 

1 \Vhat follows here is an attempt to convey, most ly in non­
Austinian language, what seems to me the substance of 
Austin's view. 

W ith wha t d id he begin ? Wit!, his notion of ma n? Of 
I A.J . i, 1'· .jl C. 
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society ? Of politica l society? Of suvereignl y? Of hrw 1 

Of positive law? Though expert ()pinion appe;Hs d ivick:d 
even here, the new professor of jnrisprndcnce se: 1.:: rns , 011 his 
own sl ,owing, to have heg11n, relevantly cnough , witl, l,is 
notion of jurisprudence. 

Jurisprndcnce had to do with systems u[ positi ve 
1 Iaw. Such systems obtained in what lie wunld tcnn / i' 
i • poli tica l societ ies' . Such societies were composed of indi- ' • 

vicluals-and it was ultimately on t he psychology <,f 
individua ls that the systems in question rested . 

At the time Austin lectured t he Englislt govern menta l ' 
regime was an example neither of a bsolute monarchy n,)r 
of a ny thing like universal suffrage . The firs t Reform Bill 
was as yet only under discussion. His persona l in terest in 
the comparative s tudy of forms of'government was, for Lh1.: 
purpose o f his introductory lectures to law-students , limit1.:<l 
by the recognition tha t, for that purpose , structur~d diver­
sities of governmental mechanism were not immediately 
material. His view was not, I think, that absolute monarchy 
was the normal, or the ideal, or even a d esirable b as is of 
government, but that it was t he simplest tu express in a 
diagram and that, in rela tion to the individual confronted 
in a particular situation with a particula r legal prohibition 
or inj unction, it could make little if any essentia l 
di fference whether the sys tem was one of absolnte mo11-
:n chy , of universa l suffrage, o r o f something midway 
between. The possib ility of go vernment as such d id in­
deed depend upon the maintenance o f a ra tio , but the 
ratio in question was not one between those who did and 
those who did not participa te in the funct ion of governing, 
but between those who tliLl and those who did nol ac4 uiesce 
in the sys tem as such. 1., 

As fu r law in general, it is , as l have said, worth noticing ' 
that Austin discussed it not as a phenom enon occurring in ' I various forms, but as a term endowed, properly or impru- , 
perly, with various meanings . The item ' positive law', how-
ever, would by him b e used to d enote a certain impor ta nt 
feature incidental tu the life-process of a funct ioning 
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· · polit ical society' . Pos itive b.w presupposed government, 

l1 owever r ud imentary. Government rested upon an atti­
tnde p revalent among m embers of the society . Given the 
:1.pp ropriatc attitude and given the conseqnently feasible 
h w, it implied for the individual the possibility of coming 
in the concrde vicissitudes of his daily life against wl1at 
W t; may term particular legal reqnirements. The system of 
gov ernment, no m atter what its form, would furni sh on 
the one h and the content of the law's requirements- a 
content which might be repugnant to him: on the other 
hand, it would also furnish a possibility or probability of 
disagreeable consequence in the event of his non-compliance 
with those, the law's requirements. 

On the one hand, then, you had the average individual, 
a11cl h ence society in general, preserving a certa in pre­
requisite attitude. On the other ha nd, the exceptional 
individual for whom, with his lack of any general predis­
p osition to obey , the law's requirements would in certa in 
cases represent nothing more than a crude choice between 
two alternative eYils. 1 For while, without a widesprmd 

' habit of obedience, the governmental system could not 
function, the characteristic mark of positive law as s11 ch 
was that the exceptional individual, if h e clisrrganled the 
law, ran thereby a certain specific kind of risk. Political 
socie ties no doubt took varions forms : but, the clcpcnJence 
of government on the atlitude of the average inclivid11al, 
a nd the predicament o( th e exceptional indi vid11al [acL:d 
with his choice uf evils, were constant factors 110 matter 
what the form. 

\ 1Vith absolute monarchy the content of positive law was 
detenni11cd by the monarch, and the average individual's 
acquiesceuce in relation t o the law was simply an aspect 
of his general habit of obedience v-is-ri-v-is the monarch. The 
L'lltire sys tem, however, rested at bottom on this attitude 
o ( the mass. The authority of the monarch was merely the 
correhte, the refl ex, the counterpart of their habil11ally 
obedient attitude. 

1 A.J . i, µ. ·15~-
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The ev il consequence held out as liable to be vis ited upon 
the offending individ11al Austin called a ' sanction'. fo 
that the desire of avoiding the sanction was among Lh, : 
factors contributing to det ermine the individual 's actua l 
behaviour, the law was said to be ' binding' npo11 Iii 111, t• > 
'oblige' him, 'obligation' being thus defma bh: as a cun­
tiugent evil. The fact that positive law depended fur ih 
distinctive character upon there being associated wil\1 it a 
sanction might l>e expresseJ by calling positive bw 'im­
perative' and putting it into the general category of 
' command'. 

The command o( the monarch, then, binds even the 
exceptional individual. But we are never to forget tltat 
this is so only because behind the command, the positiw 
law, is the monarch's authority, the correlate , the r efl ex. 
the counterpart of a prerequisite habitual ol>edjence. Nor 
is it our business in a generalized analysis to account for 
this acquiescence. It is enough to say that withont it the 
system would not be possible. 

Now what if the political society take some other form? 
How can it be said that this will make no substant ial 
difference to our analysis of the relation b etween p ositiw 
law and individual psychology? R emove the a\Jsolute 
monarch. What then? The reason wlty government i-; 
s till possible is because, in place of the absolute mon;irch , 
and filling the same role , we find in other systems what 
may l>e thought of as a substitntc mechanism, Jess easy 
tu suggest in a diagram, but , like an absolute monarch, 
fornishing the law's content and en joying the needful 
authority. 

And this, I imagine Austin saying, is what we find 
Where you have no absolute monarch , you have a' consti- , 
tution' which distributes among a smaller or larger portion ; 
of the commu11ity the possibility of joining in a process the 
resultant of which is treated precisely as if it were tlie 
fiat of an absolute monarch. So that we may say that, where 
you have not an absolute monarch, you have a c1cter­
n1i11alc uumber which, by acting in its collective capacit y , 
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fiU s the same role as elsewhere an absolute monarch might ti ll- and this because it enjoys th e same a uthority . It ma tters not that we ca ll such :i.nthority. But let us ca ll i t ' sovereignly '. We may now say that positive law is an aggregation of comm:1.nds of the sovereign 011P or nu mber. 

Theoretic:1. ll y, cons titutions 111:1.y b e tho11ght o f as either suscep tible or not susceptible of amendment. Austin's thes is is tha t, given a constit11tion admitting of amend­ment, the number who participate, o r who could at plea­sure pa r ticipate, in the amending process collectively h o!J tha t a uthority which corresponds to all such ha bitual obed ience as would contin11e to be rendered 11ndcr the amended constitution . 
The assumption you see is that obed ience to a ny givc11 regim e may properly be co11strnccl as obedience to that authority a t whose pleasure such regime persists. In a particular case it is possible t hat we may mistakenly descry the authority in ques tion; but then it is not the genera li zed theory which will be at fau lt , bnt our application of it in misconst ruing a g iven set of fact s. Maybe a given society is not a political society within our dl.'linitinn a t a ll. ~f:tybe the authority though detenninatc is ddcrmincd by tech­nical fo rmulae which deceive us . 

Till' re: tl qu e::; tion is ,· Wit It what sort of validit y ca n yo 11 bt' sa id to obey nw when you arc merl'iy obeying tlwse whom I have comma nded yuu lo uul'y ?' A system in which huma n wills are constantly active, but llnder which on ly those get their way who observe forms p rescribed by an a uthority seldom active, is une in which it is only in a certain sense trne that th at authority is a ll thP time 
getti ng his way. 

No one , I h opL', will fee l insulted if for the sake of em­µh asis , I m a ke nse now of some fa milia r analogies: ._. You will not, I trust, fa ll into the error of supposmg that in Aus tin 's mind the sovereign number and the Sllbj cc ts were m utually exclusive groups. Tho11gh this Schou! can 
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for some purposes be conveniently thonght of :LS made lip of teachers and students, it is to !Jc hoped th a t no onc> hen ' is a teacher who is not a student also, and I im agi ne t lic·ro : arc few titul::tr students who do not now and then ta ke a hand in the t eaching. That, after all , is what stuclc: 11 h are for. Even if t he sovereign number embrace the wlwk community the distinction between the sovereign and t he subj ects remains intact and h elpful. Can we not, in the case o[ a company, differentiate between the directors an< l the shareholders , although the directors themselvc::=. hold shares? Do we not, with similar reservat ions, talk o f prn­ducers anJ consumers , or, at a wedding , of fri ends-of-the- ~ bride and fri ends-o f-the-bridegroom? Then, as to the celebrated objections a bout the rcgin,e o f Runj eet Singh and about Hie T.a.ws o( the Meeks and Persia ns , one can only p oin t out that ,vhat Aust in gives us is his conception o f a · political society'. 111 exam ining our notion of, say, a modern city, we do not proceed : 'Venice exists to-clay: therefore Venice is a modern city : there a re no tax is in Venice: therefore there a rc no tax is in a modern city.' vVe say rather:' Although Venice ex ists to-day it docs not represent our notion of a m odern city.' [t is no doubt psychologically possible for a communit y to commit suicide before the alta r o f its deceased ancestors , in obed ience to a law which they said shoulcl be change­less. You will remember Casabianca' staying put' upon the b urning deck. So too, a nation's fo reig n policy . ... H ow ­ever, that is a nother story. But one may conj ecture that Austin would h ave brushed aside such an example as illustra ting merely a n abnorma l, pa thological condition o f political m entality. In a normal community, he might have said , the law is m ac.le for society , and not vice versa : and it is amenable to ch:i.nge , the only important q ues tion b eing, Who is to have the last word in the mat ter o f whether 
a nd how ? 

Moreover, a lthough it may look like one, this is not at bottom a legal question. Nowhere tha t [ have noticed docs Aust in Llclinc sovereignty as the supreme legal competence 
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l? legisla te . His paraphra sers , I think, with hardly an excep­
tion ascri be to him such a d efinition. H e does not troubl e 
to d efme legal sovereignty-though he evidently under­
stands as well as a ny one the constitutional pos ition o r 
P :n lia m ent in E ngla nd. He d ocs indica te prclty clearly 
what he m eans b y sovereig nty. It is the authority logically 
correlative to the prev alent a ttitude in a certain type of 
socie ty. And this authority is logically pre-legal, as indeed 
a lmost ev ery thing , in his system, may be considered pre­
lcgal, except the content o f this or that separa te command . 

It is t oo commonly s t1pposed that for Austin legislation 
JI was the ty pical la w. All I understand him as say ing is tha t 

o nly where legisla tion occnrs have you a socie ty whosl' 
k gal syst em ca n be describccl as , for English law-s tudents , 
' pre-emin ently pregnant with ins trnct ion ' . In his theo ry, 
a s I unders tand it , nobody co11111rn11ds except tlic sovereign : 
comma nd is logically pre-lega l: 0 11 th e other ltancl legislative 
p ower exist s under and by virtue o f the law of a constitu­
tion-as does the power of the citizen t o vo te. F or Aus tin, 
a s it seem s to me, legisla tion is no more essentia ll y a com­
m a nd than contract is . Each is the exercise of a power , 
under the exis ting la w, l o m odify the ex is ting legal pos i­
tion. K clscn , with his ' gradual concrcti za t ion a nd crysta l­
li zation of the legal order', is merely using other words for 
Aus tin 's vision o f all legal rules as d eri ving their spccil"i c 
force from the sam e ultima te founta in of authority . 

\1/ha t interes ts Austin , and a t bottom ma tters most or 
a ll, is , no t where the constitution d eclares tha t the highest 
cons titutional author ity shall under the constitution res ide , 
but whence the constitution itself d erives tha t logically 
pre-cons titutiona l authority in virtue of which it a t :di 
substantially ma tters w hat the constitution has to say. 
Generalized, Austin's position is , no t tha t the sovereign 
is a spec ified organ or complex of organs, but that it (s 
that individu cil or collectivity at whose pleasure tlt e consti­
tution is cha nged or subsis ts intac t. 'Un less we wa_tcl 1 
d evelopments closely', writes Mr. .Jen1_1ing~ , 'w~ shall l1nd 
the Cabinet becoming a Grand F :.isc1s t Council and the 
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Primc Ministcra Dictator.' ' Wisely spoken ;' _A11 :-. lin wuuld 
say, 'it is precisely t!tc business of t he sovereign n11rnlJcr 
i.o watch developments closely .. . . Every sovereign gch 
tlt c constitution it deserves.' 

His logic then is-The people inherits , tolera tes , a nd so 
ma intains a constitution . The constitution (a) fi xes th e 
m embership of the sovereign number or the identity of 
the sovereign, and (b) orga nizes governmental machinery 
under tha t sovereign. At any moment the J)('Oplc may ' 
overthrow the constitution , and a f ortiori the sovereign , 
;ind a f ortissimo th e government. At any moment the 
sovereign, while maintaining the constitution, may over­
throw the government. The government will do well, 
therefore, to g ive heed to the attitude (a) of the sovereign ; 
(/J) o f the people. Where-with a broad suffrage-the 
sovereign and th e people t end to be identical U1 c govern­
ment need think of only one body of opinion at a time . 
Ta11t mienx-o r, if you like, Lant pis! 

You sec, the point Austin is ma king is no t so much tha l 
law depends on the ideas of the electorate as to what ought . 
to be law, as that the sys tem depends upon the ideas o f the 
community as to who ought to form the electorate. The 
law designa tes, but cannot cha nge , the electorate. The 
elec tora te , on the other hand, theoretically at any rate, 
can ultima tely change the law. So, of these two, the elec­
tora te for the time being seems t o be-what sha ll I say-
. top-dog'. But the electorate is top-dog only so long as 
the community habitua lly obeys: so the community is 
top-dog. Even if the electora te be so extended as lo in­
clude the whole community it may in one capac ity become 
very tired of what it docs in its other capacity-just as you 
may cook your own breakfast and none the less dislike it. 

So much for the law's rela tion to thP habitua lly obedient 
mass. Let us now ta lk of sanctions , a nd the law's relation 
tu the potentially clisobcd·ienf iridividual. 

I II order to be influential sanctions do no t of course need 
to be constantly i11 vis ible operation. 'If', says Austin,' the 
obedience to the law were absolutely perfect, it is man ifest 

cc 
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that ::-.anc t in11 s wn1ild bf' dorma nt . . . Wl' 111Hlo11btcdly ca n 

co11 ce ivc a s tat f' of socie ty so improved and refin ed that 

obed ience to tl l(' law would be perfect.' Perhaps ! H ow­

('Vt'r, of more importance is the ques tion, Why , in p oint of 

fact do t hl' people obey? Notice that Austin is far from 

assuming tha t the bulk o f the community render their 

habitual obedience th rough fear o f sanctions. 'The man 
1 

who fn lnls his duty ' , says Austin, 'because he fears tltc 

s.i nction, is an un just- man , although his conduct be j11s l .'
1 
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Austin's position is that the indi vidual is under what is 

11owadays terlll e<l socia l ro nt ro l- whid1 in the marg ina l 

case occurs as institutionali zed coercion. In a school o f 

l'Conomics we a rc bound to he falllili ar with marginal cases. 

Aus tin's account o f the funct ion of the sanction suggests 

lo one's mind the picture of a sheep-dog. Tlw hus i11r·ss o f 

the sheep-dug is to rounrl np the ma rg inal c;1 ses. If all the 

shecpwa nt ed to be nw.rginal cases lhere wonld no t bP n111 cl 1 

o f a tl ock. The nock owf's its continul'd exis tencc ass11cl1 not 

nwrely tu the sheep-dog, but to th e fa ct tha t the ave rag<' 

s l1eep is content to trot a long in the 111iddle, a nd ra rely if 

ever bccollles a ma rginal case. 

Furthermore, evC'n as regards those who in comp ly ing 

with the la w ad vert consciously to t he sanction ,Aus ti11 does 

not contend tha t til l' fea r of a co11lingent ev il is the so le, 

o r even th e principa l, faclor operative in determining their 

Libecl ience. 

' In case the party ', he says, 'a t the moment of the allegrd 

wrong were conscious of the law and could foresee the cu11 se­

q ue11crs of lii s co11duct, it is mani fest that the sanction would 

inspire liim with some desire of avoiding it. 1\11d au inquiry 

into tl1 e s tre11g th or steadiness of tha t desire, would seem to ' "' 

idle; because it must necess:irily he diffC're11t in eve ry diffcr<'11l 

person, whether h<' be in fa 11t or adult, mad ur sane, drun k or 
sober.' 

\Vh cther this be sound psychology or 11 ot, Aus tin clearly 

is a nxious not lo exai;·gerate the actual innuencc or tlie 

I . I .j. i , p. ·f.1 9 , 
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sanction. When we say o f a meetir1g tkit l11 v mon: ad ­

vanced p eople came in red tics WL~ mean ll1a t tl1 c·y won· l h< · 

badge of a ccrlaiu politica l te11dcncy : we s i11 g lc uut ftJr 

mention a small but s ignifi cant detail in th eir cln·ss ; hut 

we do not mean that th cy came in ti cs and 11 o tl1 ing furt l1u. 

Tl1 e sanction is the badge o f tl1 e legal rnlc , bu t tl1i ~ tl ,H :s 

· 11 ot mean that fear is the only motive ma king fr,r cnn 1pli -

1ancc. Even the marginally-minded sheep will take a lllrn 

at mi11gling with the fl ock, and this not necessa ril y fu r fear 

of the sheep-dog. 

And what if for one reason or another the sanction can­

not be applied, the machinery o f enforcement cann1 ,t lie 

set in motion ? See h ow carefull y Austin a vo ids tl1 e thes is 

that la w is law by virtue of its enforcement. Wheth er tl 1e 

particula r rule co uld in every case be e ffec tively en furced 

did not concern him. The law is a decla red wish, the d i,;­

regarcl of which is in priuciple liable t o be visited with 

sa nctions. Anyhow, it is the connotation uf the t erm he 

is giving , not the course of events a s observed in practice. 

May 1 ask you to think of the wash-basin in a hotel bed­

room? Why is one of the wa ter-tops m a rked Hen ? Yun 

know by experience that even from a hot-water tap it is 

not a lways possible t o ob ta in hu t water. Yuu know tlt ;il 

the hot-wa tc·r tap is properly so call ed because if ;it :1 giw 11 

mumcnt yo u lmn it ou there is a clwJtce tha t the wa ter will 

be hot. Su too, Austin 111a kes it a b11nd~u1tly clea r tha t L.iw 

for him is b w because there is a cha nce that tl1 e lm ·:1ch ,,f 
it will be visited with a11 evil. 1 

E ven for one who appears , li ke Aus tin, to conceive of 

' the sovereigu' as the ultima te rec ipient o f the people '.,; 

obedience, and to assume tha t sovcreignty as so umlcrs tuud 

must reside somewhere, there would seem tu be roolll t .. 

disagn·e with hi s reading o f t!t c facts , say, in pa rli a menta t \' 

England . Dr. A. D . Lindsay for insta nce, I rather t lti uk, 

considers that obedience in a modern s ta te is ultima tely rrn ­

dPred ll l' i ther Io Oll f' IH ,r tu a n umuer h11 t tu l I 11· co11-.. t i I II l i, ,n 

1 .·I .j . i , 1'· IJU, 
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as such. ' Dderencl' to the P owers tl1:1l Be thus comes 
in merely as a corolla ry ll) loyalt y l o llw Constilnhon 
ll1.t t ls. To this a would-be defrnder of Austin 111ay per­
haps protes t that the cnns litulion in its tum on ly e njoys 
-.11ppnrl bl'Causc c011ccivcd 1)f, however vaguely, ;1s i11 
p ri11cipk- allowi11g the bw to give e:-;prcssion lo thP wishl's 
of the L'll'ctorall'. ls il easy lo say \\'hich picturp is the 
trner to l i f(, ? Assuming that so\·creignty lllust li e some­
where, arc we to co11clutlc th:1t it is , so to say, a wise co111-
m11nily that k11ows i ts own sovereig n ? 

\' 011 w ill probably agree that, if Austin 's ' p lacing- ' ()r 
sove re ig nt y is lo be judged pmdy as a 11 altl'111pted 
ratio nalization of the awrage citizl'n 's :rnb1nission to thl' 
bw, Dr. Lindsay 'sopi11ion SCL'lllS at ll·;1st equa lly nea r to llt l' 
truth . 1311t I doubt if Austin would have adrnitletl lhal his 
problem was merely to forrnulak accura tdy tlil' t1c it 
assumptions o f · the la w-:1biding cit izen'. ThL' que:-;lion hL' 
w;i s consideri ng was, I think, uo th 111orc simple and mon· 
:::ubtle . !\lore suutle, fur reasons which will, L hopl', appl'ar 
as we proceed. !\lore s imple , because to psycho-ana lyse an 
:1bstract io11 seems to me a pa lpable i111possiuility, and fur 
living i11clivid11als there arc bl'lWL'l'II til l" two cxtrenws 
many possible i11tc rn1etliat-l' posiliu11s_ Some 1) f tlll,sL· wl10 
h :1bitua lly ubl')' the bw may do so willt 11n murt' 111 ,111 lht' 
, ·ag tlL'S t idea that so1n cbudy (<lilt' word), or Sllllll: b1,dy (t W<l 

Wl>rds), is by tltt' cu 11s titut iu11 c-ntrnsled witl1 th,· las t wurd, 
if 11ut in so ma 11y words. J II o rdL'r for idl'aS to delennilll' 
h uman conduct it is not necessary that lh l'Y bL' ck;1r- a11y 
m ore tha II that they be t rne . 

l11 :,;u far as a fnnclioning k g-al system res ts at i)l)ltom 
111)011 preva len t assu1n ptiu11 s it is , 110 doubt, 11pn11 tl11' 
;1ss11 rnptions of lay men , and nut for i11s t :\llcc the assurnp­
t ions of lawyL'rs- a 11d this despite the fact tha t Liw in i !sl'lf 
is a body of duc trine orthodox among a prukssio11al lawy1' r 

1 A nslofrli<w Socirly's /'10ceccli 11gs , 1 •J~J--1, p. ~.,., . Tl 11, pcopl,•'s 
ol.,,,rtie nctJ to · Lf'rt.1i 11 p e rso n s · 1s · d cri v 1•d frum i Is obcdi,·ncc lo t " " 
LO lhlit ut,o n', th" · 111.1111 f.,d ahont a ll m od,•m co11, t1t11l1o n a l gu ,·,· rn • 
1111:111~' i>l'ing th.11 'l11c LHllk of l hc , ooicty' act:<"pl 1111• umsliL11lion. 
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class . But tl1e communa l p sych ology 11pon which govc.:rn­
lTIL'nt is fo11ncl l'd c::u1not, J think, be cxhanstively portrayed 
in tl'rrns o f cohe rent :1ss11mpt in11s at ;di. And s ucl1 com­
mun ideas :1s do seem imlispensabk - for e xam p lv tl1 l' 
belief that law as ~ucl1 is binding- do not covL'r ;di tlw 
questio11s Au~ti11 would have li ked to a nswer- as , f,ir 
example, the question , Wlty is it binding, a ny way? 

Tn passing ] t hin k we migltt also notice that, on Dr. 
Lindsay's ve ry attracliw reading o f the facts, ~lie mock m 
s late is any how not a 'politica l society' within A us tin's 
de finition at a ll , so t ha t, :-it least 011 the logically p re­
constit utional plane , there is no necessity t o seek in it for 
a11l hority , o r for obedience e ither: the fi eld thus ly ing 
1·11tirely open for some quite independent theory , in terms , 
say, of a gcner;tl sense of th e prospective blessings o f cu­
uperation. And, a lthough while rejecting A us tin we are 
free to use words as we will, it would be conven ient if, 
011 the pre-constitutional p la ne , we could in such case alto­
gdht r avoid the term sovereignty , so dee ply is it tinged fur 
many of us with authoritarian associations. 

Not a ll of Austin 's o ther critics seem to m e to h ave 
s t11died him with such can· :-is Dr. Linds:i.y. You will re -
111ernlw r l'rufcssor C oodhart's words: 'So fa r as I know, no 
A111l'rica11 bwyer has l'Ver accepted Austin ':,; attempt · l o 
pbcl' sowrl'ig11tywilh that bod y which has puwl'r to amend 
tlw constitution .' [ n certai n of tl1osecasl'S l L111cy yo11 would 
lind that the objector had tes ted Austin's results in the 
light of some conception of sovereignty t.liffcrent from that 
which J\11stin is purporting t o apply. There is indeed a 
quite common tc11de11cy to talk at huge of · sovereig11ty' 
a nd ' the theory of sovere ignty' in loose association wilh 
the· nanw of Austin; whereas the t erm is used in many 
se11sPs a ncl t' nters into the statement of m:1ny theories­
while Austin was responsible only for a particular account 
uf the relation betwel' n law and commun:11 psychology, i11 
the COlll'SL' of which h e made use of the term 'sovereig11ty ' 
in a s inglL- rather cle:-i rly d efined sense . 

Nur is he one of thosl' writers who, s tart ing with a word , 
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· sovereignty' , ask themselves , \Vha t shall I mean uy it ? 
\ Vher e shall I p lace it ? H e s tart s with an ;tssumptio11 
ot fact-the existence , or assumed ex istence , in the world, 
of some poli t ica l societies , as ddinecl by him, a nJ asks , 
\Vha t is the essence o( such a n assumed situ .ition 11[ fa ct ? 
At the r uot of much misunderstanding there is , I suspec t, 
the idea tha t for Austin the Lyµ ical law was a British 
stat ute , tha t to' command' meant to ' enact', and perhaps 
also tha t just as we :1.re apt to ta lk of Members o f Pa rli:1.­
ment as so many ' legislators ' , so Austin thought of the 
sovereign number as so 111:1.ny 'con11n :1.nclers '. \,Vha t in 
Austin's theory the anti-social individual fea rs to-clay is 
the sanc tion attaching to-clay, and only by virlue of that 
sa nc tion d oes Aus tin consider a ny law to be in force t u-day. 
W e , however, a re wont to rega rd say, the S tatute of Francis, 
as in force b ecause of its hav ing been enacted, i.e. com­
manded, once and fo r all, by Parlicunent, in 1b77 . 

F irs t, let 11 s ILOtice that Aus tin never conceives of action 
b y the sovNeig11 number in their severa l capacities. T lt e 
number is always referred to as lt , not as TltL·y. 1 fe no­
where suggests that the soverl' ignty is shared among I lie 
sovereign number . 

Again, although positive law for him is au aggrega l L' or 
law~, each law being a command, tltat is tu say lleiug sup­
por ted b y a saHct ion, h e says 1101 hi11 g wlticlt is i11cu11sislt- nl 
with the pict 11 re of a sanct ioned sys /1' 111, '"very cu111po111.: 11 t 
c lem ent of which is sa nctioned by its mere inclusion in Lil,· 
sys tem. The several provisions uf yeslt'rday's s ta tnll' an· 
la w to-tla.y , b ecause part of a system uf Ltw wltich is sanc­
tioned to-clay ~u1d there fore commanded tu-cla y. As an 
c11ainc by putting current through an electric sys tem keeps 
ea~h severa l lamp in a city continua lly a li ght, su tit,· 
suverci•In in effect displays constantly a signal· As the bw 
s tands ~u-day, so let it continue to s t:.rnd ' . As the ligl1ti11g 
sys tem lives by reason of the __ powcr-s_tation in _ the uack­
g round, so the sys tem of law 1s kept 1n ?per_a t1 on uy tit ,, 
a lways imperat ive as pect of tl1 c sovereign _in til l ' l1;1ck­
ground. Th e Stat11te o f Frauds has i ts place 111 the system 
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because euacted by l':1.1fon11ent in 1677, h11t it is binding 
because commanded by the sovereign numbcrherl' and nnw. 

R eturning to the topic of action taken by ' ft ' , tltc 
sovereign number, you will not, T hope, protes t that tlti -. is 
:1. n ex travagant and iU-cxpl:lincd idea. So fa r from ex plain­
ing it now, l sha ll merely mention tha t in tl1is m:ttt C' r 
Austin 's la nguage is perfect ly consistent. The sovereign 
number only acts' in its collect ive and sovereign capacity ' . 
F or, wl1etl1 er the idea be intellig ible o r not, it is plain tlt ;Lt 
lawyers, like laymr n, both civilized and savage, take k indly 
enough to the notion of action by a number in a co rpora te 
capacity. After a 11 there is at bottom 11 0 difference lid wee n 
' consulting tl1 e electorat e ' and ' putting a resu lntinn to ; L 

committee '. No one who swallows the theory that : L com­
mit tee 'takes decisions · should strain a t the doc trine that 
t he I<ing, Lords , and electors , act ing in their cu rporate 
capacity (tlrnt is through the recognized forms) causes or 
could at any moment cause the law to change. 

That Austin had thought on these th_ings would :1ppea r 
from l1is d isapproving reference to a dictum of Julia n. 
'First,' lte says, 'i t confounds an act of the people in its 
collectivea nd sovereign capacity with the actsofi ts members 
considered severa lly , and as subj ects of the sovereign whole.' 1 

H avi ng once not iced that Aust in's sovereign nu mber is 
In he thought of, not as a pluralit y , but as a personified 
collec tivity , we perce ive tha t his sovereign is after a ll a n 
abstraction , a nd his sovereignty and command just a brace 
of idms. This ' num ber ' is not on a ny theory that Austin 
could consisten t ly susta in a 'real· being. lt-as dist inct 
from its componrnt clements-is just as much a 'fancied 
being ' as a ny of those so-ca lled ' powers ' wh ich his much­
adm ired Dr. Brown had so impressively' expelled from the 
reg ion of entities ·. Both the 'sovereign ' and the 'com­
ma nd ' arc part of a theoretical apparatus quietl y , and 1 
s uppose unconsciously, int roduced to serve as a link be­
t ween the ha bitua l obedience of the many and the exercise 
by va ri ous hands of various kinds of legal competence. 

' . 1.J. ii, p . 540 . 
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] ~he actua l fac ts of governrnenl may be comp licated a nd 
d 1ffi cul_t . t? ascerta in: b11t once we start personify ing 
coll ec ti vi ties we have a lready left the rea lm of fact fo r the 
world of ideas, and in this world of idms the question 
wh en a g iven collec tivity is to be deemed to have exercised 
it s coll ec tive will ca n scarcely be a mere ques tion of fact. 
W here reali ty is intricate , it is the privi lege of theory to be 
si 111ple. If, owing to man's nature, government be poss ible 
o nly when it is by m ost peop le readi ly acquiesced in a nd 
fo r except io nal p eople potentially coercive, and i[ t he ac­
quiescence is tow:nds and th e enforcement is at the lta n<ls 
nf one a nd th e sa me ' sys tem of government' , the s impl est 
plan for th e theoris t may be to have a s ingle personi­
fi ed entity to fill both parts- to receive the obediencl' 
and to issue tl1 e commands. There a rc li111i ts, of cours<' , 
even fur th e theorist , but th ey arc th e limits not of wha t is 
t m e , but o f what is plausible , a ncl int ell ec tua ll y co11veni l' 11l. 
Fo r ins ta nce , the sovereig n co llectivity has to be ' cir- ter­
mi nate '. \rVhy? yo11 m ay ask. T>r. Li ndsay says, ' This is 
cl ear ly fo r a la wyer essentia l '. 1 A11s tin g ives a moregencr:,­
Ji zecl answer, the substance of which is that a ny co llect ivity 
(whether one tha t legislates or one that in practice merely 
confers legis la tive competence) must, if it is to fun c tiun 
in a ccordan ce with constitution::illy sig nificant forms, have 
:i. m embership co nstitut iona ll y dctenninalJ lc.z J\nd tl1i s 
· must', you will rea li ze, is not a mere lawyerly , cu nstil11-
ti ona l ' must' lJut a co111mon-scnsc, practical, ext ra­
co ns tit ntiona l ' must' . 

T h e sovereig n collect ivity is determina te in th e st• 11 se 
that its membership may be ascertained l>y reference to 
cons t i t u t iona l la w, which dist rib11 tcs the competence to 
participate in the process whose resulta nt will be ~l~cmed 
the express ion of the sovereign's pleas '.Jrc._ A rcv1s101_1 o l 
cons titutional Jaw may t o-morrow rccl 1stnbu tc the n gh t 
of participa tion, but if this be effec ted in due constitu­
tio na l form, this redis tribu tion will itself be taken to have 

' ,-/ ristolclir11t Socidy's l 'ruccrdi11i;s , 1923- 4, p . 238. 
.-1 .j . i. p. 18•; . 
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happened ;it the pleasure of the sovcreig11 cn ll cctiv ily , 
which will bv deemed to surv ive intact t he cl 1ange in its 
membership ju~t as if that change were occasioned by the 
death of a n old voter or the qualify ing of a new une. Th;it 
abstra.c tion the sovereign lives on with a 11 undisturbed 
identity- in the world of iclc~ts. 

Some one may at this point propound a nice conundrnm . 
How comes it tha t the so-called ' determinate so vereign 
number' is found, on inquiry, to be <letcrmined on ly by 
the criteria of that law which, by definiti on, is the output 
of the sovereign nlllnber itself ? Can a logically pre-lcg:\ I 
sovereignty be ascribed to a co!Jec tivity whose very mcm­
·bership is determined by law? Is there not a. certa in · 
circula rity here? This is the twin-brother of another ques­
tion , which goes to the heart of the whole matter, namely , 
how, except under a constitution , can a sovereign, or any 
other:, number ac t in its collective capacity? How in the • 
first place did Austin's sovereign number proceed tu 
es tablish those crit eria , or delega te the power to establi sl, 
those criteria , by which the membership and mode o[ 
fun ctioning of the sovereign number itse lf were from then 
on to be determined? Granted that, the game having once 
begun , the resultants of certain constitutional processes 
are, by ex t ra-constit utiona l doctrine, deemed to be com­
mands of the sovereign, by wha t origina l process must the 
sovereign m1mber be deemed to have in the Jirs t place 
determined what were thenceforth to be considered clue 
const itutiona l processes? 

\rVc a re here on the plane of pre-constitutional dogma, 
where it is very much a case of' Every man to his fa ncy' 
It is the realm in which a H obbes puts his savings on a 
Social Contract and a Kclsen, if I am not mistaken, on a n 
Initia l H ypothesis. 

One a nswer Austin might offer would be tha l a pu rely 
a nalytical treatment need not profess to cover the prob­
lems of socia l prehistory. Even though we cannot tell 
which came first , contemporary observation of the egg a nd 
the chicken does nevertheless enable us to say posi ti vely 

Del 

-
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t h:-i t, i11 currC'11t prac tice, each Sl· rves as a source o r the 

o the r. La w Jn ving at a certai11 s l:igc C's ta blishecl orthodox 

criteria for lktnmining the IIIC'mbership of tllC' sovr rl' ign 

number a 11cJ its m odes of self-expression, soci:1 1 s tatics can 

only 111:1 kc g r:1 teful USC' o f tl1usc cri teria, not however mere ly 

b ec:1 11se tlwy happen to be lega l, b11 t bC'cause by the s::i me 

t oken tl1 C'y h:1ppen to h e orthod ox . 

The rC'a l expla na tio11, as it seems to IIIP, why Austin's 

plac ing o f sovereig nty ' unckr the English constitution' l1as 

lieen a p11zzlc tu everybody since, so th ,Lt ha rdly any one 

pauses 1.o a ssume that h e seriously meant it , is that, while , 

in finding the sovereign, bo th Aus tin a nd his critics rely 

0 11 k'gal criteria, he a nd they d o so for differing reasons. 

His crilics rely 0 11 legal criteria because thC'y s t:1rt with a 

lega l no tion o f sovereig nt y a nd a rr looki11g lo se,, wh C'rc 

the law puts legal sov ereignty . Aus t in adopts legal c rite ria 

beca use present recognition of legal criteria seems t o him 

lo be implied in present suhrnission tu gowrnm C' nt. I le is 

never looking for /, ·{!.al sov,•rcignty . Il l' sta rts with thr 

11otio11 o r fac tua l sovere ig nly- no l :1s · pr:1c tica l mash:ry ' 

b u t as the logical corrr late o f an ass11111cd fac lua l ohPd iencc 

-and infers tha l such obedience a llows sovereignty lo 

reside wherever law places tl1 l' 11lti111ate cont ro l. I IL" dol's , 

it is lrnc, tract' sovl'reignly rathe r likL· a n·:d propL' rt y 

lawyer tracing litk•: bu t he is nol in t(•rc·s led in t il e law 's 

idt'as on lhl' ir own acco unt ; it is th, · logica l illl plica tions 

o f a Jaw-abiding peopk's a t ti l 11dl' tha t he i,, fo llowing 

' OIJ t. 

~ . I . · 11 
\,Vi thout necessarily bdieving A11st 111 lo 1avp v1v1c y 

rea lizl'cl what it \\"as lw was a t tempting, 1 fa ncy some o f 

yuu will now be wilh me in consilk-ri ng it to have been a 

more subtl e task tha n the mere rat io nal izing of a n ha bilu,d 

a tti lude; a nd , if it had not been ubviuus lo you a ll a long , 

T hope m y use a little way back o f lh(• term· socia l s ta tics ' 

m ay have helped to show you wha t] la ke tu have been the 

na tu re o f tha t tas k. 

In case, however, so1ne one may s till be accusing me of 

PROVINCE OF JUlnSPIWDE NCE ' RE-E.'<A .\ll NE D 2uJ 

talking in riddles J propose to olft:r h ere a furl1 1,·r Wtird ,,f 
explanation. 

The mdaphorical use of the term 'force ' i11 the an:1lysis 

of social situa tions is , I suppose·, fa milia r eno11gh . If ll 11·n 

for a particular purpose we assume, as Au.., l i11 du, ·s , a 

momentary condition of s ta ble socia l eq11ili bri11n1, it S(•c•1ns 

legitima te to s tyle the study o f tha t situa tion :u1 ,·:-.er­

cise in social s ta tics. 1 

The pruccss o f rationalizing a personal a tlit11cle, of a t ­

tempting lo ma ke ex plicit wl1a t the point u f view undt·r­

ly ing it would be if cunsciously and candidly fcmnu latcd , 

may perhaps be descriucd as the process o f const rui n,; lltat 

attitude intrinsically . To this process we rn:i.y oppose that 

of construing the attitude in tlie light, llOt of its psycho­

logical basis, but o f some outs ide criterion, a duptl·d 

because germa ne to some particula r purpose. This way o[ 

const ruing the attitude will be, not intrinsic, but extrinsic . 

\.Yhat Austi11 construes ex tri11sically is, no t the pa rti­

cula r situation exis ting, say, in the England of 1828, bul 

the type o[ s itua tion obtaining in · politica l societies ' as a 

class. The purpose in view is the i11te llectua l forti fica tion 

o[ yo1111g la w-students. And the cri terion relied u11 is the 

logic uf a modern constitut ion. 

.Every objec lion to Aust in's wor k as being an imperfec t 

d rscriptio11 thus seems to me bcsiue tl1e mark. To observe 

and descri be is nut t he sa me thing a s to ouscr ve and con­

strue. Perhaps it is impossible to give a s ingle dcscriplion \I 
which covers the socia l SL:-t tics o f all societies a t all t imes-

or even a ll parts o[ a given socie ty a t a g iven lime. On the 

o ther hand , fo r a g iven p urpose, a given cons tructio11 may 

be found to fit equally well (though fo r o tht r purposes it 

lit equa lly ill) every society rdevant to the g iven purpose. 

Austin , in a word , was not describing a particular situa- , 

tion for the s tudent of sociology or history. l ll: was con ­

struing a type of situa tiun for the st udent o-f law. Con­

fronted witl1 U1e :rntithesis between an a t tempt to describe 

1 
T h...-· t erm 1 know occurs in I [erb1::rt Spencer, hut I <lu uot kn1;w 

\\ hc l ht'r it is in a sin1ilar sense. 
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