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, prc :,;\'n tl y olwyl'd sovereign. 'Being , in e ffec t', one would 
; ha \' t' preferred. 

l dn not know how se rio11sly ~idgwick' s tr(•a tment of 
Au ~t in is 11nw;11lays Liken, but it i11cludPscnwor two rurllwr 
Jlllint s upun which in passing l l·: 1n110t forbea r tll louch . 

l'1)mparl' particllbrly wit Ii A11s l in 's own words Sidg-
wick's q11llL1liun n r hi s passage ,1bnut the mora l, lhough 
11 01 leg; tl , t ruskcsltip or l':1rlia11wnl 11 is-,l-v is the ek clorate. 
Tlw wltok pass:1gc ha ngs on a t empurary concess ion which 
A11 s ti 11 explicitl y ma kes lo the popular notion that, in a 
s1•nsc- lhough, he consicl l'rs , nol at :i. 11 in a s trict sense-
Pa rlia m ent for lhl' time lx:ing is possessed of the sovereignty. 
· l\ luch tu our as tonishment,' says Sidgwick, 'A 11 s ti11 calmly 
adJ s ... ' and scu llingly L'Xposes the contr;1diclion h ewecn 
tlw two v icws- ll·aving n11t th e· opening words in wl1icl1 
Auslin L'X J)lTSsly ex plains that one of lhc- 111 is nul his view 
; 1 \ :1 ]I. l 

/\ ga in, to show it is misleading to s:i.y th:i.t thPre is in 
Hdg i11111 :1 snwrl•ign wit h pOWL' r ll'g:dl y 11nli111ited, Sidg-
wicl, points lu tlil' fa ct thal a Bdgia n' s ri ght t11 worship 
u r nu l .. . as he pl eases ... c 11111ot leg itima tdy be impaired 
hy 11nli11ary lrg isbtio11.z Austin, i11 reply, wunlcl I believe 
lia,·e observed that 11111>' thrn11glt the 11se of hi s phrases 
0111 of their rnnkxt cuulcl lie be represented as having 
mad e any attribution of sovereignty at a ll lo the legislature 
;1 s such . Last ly , as for tlt t' point, relied 011 by Sidgwick and 
oth ers , lhat under a rigid constitution lherc arc some 
things whi ch c: 111 onl y be done curnbrously or slow ly , the 
rl':tSllning here s trikes unc as worthy of the proposition that, 
if a man st:1111111ns whr n he is nervous, he is uy dclinition 
incapabll· llf making :111 unconclilional offer or marriage. 

Other influenli:11 critics were 13ryce3 and Dicey .4 The 
ma in fnrcl' of tl1 r cornpbint b y , in each c:i.se , in the all cga-
ti u11 that Aus tin had con fused two· kinds ' of sovereignty, 
tl1 l· pulilica l and the leg:tl, or the IPgal and the practical. 

1 ~id ~w ic k, J-'k111mt s of l 'ul tl ics, ,tlh ed., p. G.5 7. 
' Siw/11•s 1 11 l/1 slu 1y ,11u/ Jun , f>rndl'llce, ii. p. 62 . 
• /' It, · l.<1 1,• <>} !he Cu11 , t1t11!1<> 11, ~tli ,·d ., pp . 7~--80. 
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· Where,' proceeds Bryce, 'the Legal is not al so lhe Prac-
tical Sovereign, it is obviously a far more difficul t task to 
discover the la tter tha n the former.' The truth is that 
Austin docs not atlcmpt either o f these tasks. J fc con-
cerns himsel f neither with 'Legal Supremacy ' nor w ith 
'Pr:i.ctica l Maslcry'. L:1.w, for him, log ically presupposes 
pre-legal suprem:i. cy :1.nd practically presupposes h abitu;i.l 
obedience from th e blllk .. . . H e construes the law o[ the 
constitution to rmd the notional sovereign to whom by 
implication obedience is pa id by those who unqHestion-
ingly submit to the sys tem of government. v\lhat we may 
style ' Austinian' sovereignty is neither legal nor cons titu-
tional (for both lhe law and the constitution presuppose 
it), nor practica l (for ex perience is concret e and pa rticubr , 
whereas he is generali zing and proceeding by deduct ion). 
His sovereign is not a sociologica l reality. It is a concrpt 
of abstract socia l statics. 

Professo r Hearnshaw is ha rdly less censorious , rd erring 
to 'this sharp :i.nd all-importa nt d istinction between lega l 
and politica l sovereignty , which Austin so fa ta lly ignored' . 1 

I le too assumes that Austin is , or ra lher that he o ught ( !) 
to be occupied, not in looking for the collect ivity to which 
habitual obedience is rendered, but in ::i.n a ttempt to de-
scribe the body which enact s the bw. ' .. . it was essentia l,' 
h e writes, ' fur the complet ion of his system of thought ... 
that h e should consider and clcrme sovereig nty purely as a 
lega l conception without reference to either politics o r 
ethics .... If Austin h:i.cl confined his attent ion to his 
proper task . .. viz., the clefmit ion a nd location of lega_l 
sovereignty, he might. .. . •~ It is rather a s if, at a cricket 
match, Pro fessor 1-l ca rnsha w were to say,· The on ly ques-
tion a spectator is en titled to ask is , " vVho is captain?" . . .'. 
Whereas Aus tin, a s tudent of society, is saying lo himsel f. 
'These men in fl a nnels have wills of their own . \ Vhv are 
they behaving like this? ' · 

Y ct :i.nother 'kind' o f sovereignty is pu t bdore us in 

' S on11l 1111d Polit1rnl l d l' 11 S of 1hr .-l gr of Ua 1cliu 11 an1l l fr rvn~ln<c/w n. 
p. t tiv. " l. l>l'. ul.. I' · 1t-i t . 
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I\\ .. (' ,_nli-; t .ihle ;1nd inte rest ing articlPs by l'rofesso r J ohn 
l l1 ck 111 so n . · 1 !iupl', · he s:1, ·s , · it will DC' notC'd that I do uo l 
rl·s t tlt t' l>t°''' f,ir "j11rist ic S< .. ivcreig nty" o n th l' "impera ti ve" 
t li cu ry l)I law .. _. . 1 rl'S t it 0 11 the 11ecd fur" a s ing le a uthori-
t.d I\ ' (' S llUfl'L' o l fonnulation " .' 1 Tlw core of Bodin's con-
Cl' J'l iun (which he wi ll ct! ! the· juris tic conception ') is , he 
s,1y°' , that logic1lly there must be a last word som ewhere' . 
But o ne \l 'Onlkrs if even in this rC',;1wcl · the li fe o f the la w' 
lt a,; lweu · m crl'ly logic'. You r L' nw mber the e xperience 
uf King Cam1!(• with the wavC's. The1·e you had a sing le 
so111 CL' ,1f f" r mubtion. Of what use was that? The crux 
is th :1t tlt c sourc,, must indeed h e a11llwritative-and 
Aust in 's po int is tha t a uthorit y is m erely the re0cx of 
h :1bitual ubedi ence , that in d efault of this all is va nity, 
and tha t tll k1ve g rasped this is enoug h for th (' Ltw s tude nt 
in h is first ll .. Trn. Th t> n · is not much po int in being ca ptain 
unless the o th('r fel lows wa nt to play . 

The m ost interl's ting o f all the clis ti11c ti o11s, to m y mind, 
i,- 11(, t that be tween politica l and legal so vereignt y bnt tha t 
bdwee n · logica lly pre-constitutio nal theory' and the un-
ornamentcd truth. Aust in to-day wonld watch with interes t 
the C'xperiments in ltaly and Russia. Where , he mig ht be 
led t o say, the bulk o f the peop le pa y ha bitual obedi ence 
t o .. \". while_\" a llo\l' s them to do it under the forms of a 
const itution which a ssumes that they arc paying habitua; 
obed il' nC(" t o ) ' - then it may fo r some purposes be o f interest 
t o look behind the form at the substance. But this is m erely 
t lt e same as poi nting out that a king's favo urite may be 
known tn h ave g reat influence , or tha t it is often the 
sec reta r y of a s11pi11e committee whose will prevail s . As 
lh l' crn~mittec is deemed in snch cases to 'decide ', so , in 
Ill\ ' cu ns tr11 c ti on o f constitutiona l processes , the sovereig n 
u~c o r 1nm1ber is deemed to command. 

After :di A us ti n' s was ha rdl y a novel p oint of vi ew. So 
lo ni; as in Rome the bu lk of th e community pa id 'habitua l 
obedience ' to a l'rinceps who nominally deri ved his a utho-
rity from the P o pulus R om a n us , Austin's · cons truction' 

• P o/1 /1cal Sne11 ce Q11a1terly, xiii, p. 525 . 
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o f th e s ituat ion 11rnst h aw· been tli L· ,;a mC' a s that of the 
R oma n juris t,; ll1 L· msc:l Vl'S, na mcl y, t l1 at sovere ignly (in 
his sense , and incidenta lly a lso in theirs) lay not with thC' 
Princcps but with the people. !\s a wa y <,f c-0 11 ,:, truing ti!(' 
facts thi s should 011l y seem to yo u sp L·c io11 s if yo u Ji -, rcgard 
the forms observed: and lit e ob,.,e rvanC'(' c, f a form i,; it sPlf 
also a releva nt fa ct-even tho ug h tl w theory 1mderly ing 
the form be what Sidg wick a nd otli crs would p erhaps li rLve 
been careful lo s tyle a fi c tio n . 

Discussing, in a charming passage, the China o f yes ter-
day, a. r tccnt wri ter says, · Theoret ica ll y CI,in:,· s fr,rm of 
government was a n absolu te monarchy . Actua ll y it was ;1 

locally a uto nom ous dem ocracy. Theoreticall y the Emperor 
wielded au tocra tic power. Actuall y the Chinese people en-
joyed self-gove rnment to a degree sc-ldom if e ver attained 
by a ny other people not primitive.' This , like the example 
o f the R om a n l'rincipate, is an Px tremc case-where, as 
there, we see what a difference there may be between con-
s truing the fact o f submission a long with the constitutional 
forms observed, and, finding words fo r the feeling o i 
obedient masses as to who it is tha t t hey arc obeying . In 
English contract la w, if a man says one thing , ;1nd m eans 
another thing, he is usua lly deemed to h a ve m eant what 
he sa id . He is not, tha t is , deemed to h ave sa id what he 
m eant. It is the difference between the ex trinsic and the 
intrinsic m odes o f interpretation. 

Observe the contras t. I n one case-China-til e a uthority 
rooted at t he circumference is deemed to ha ve ovzcd out 
from the centre. rn the ()ther , the au thorit y based upo n a n 
a rmy a t the centre is cl t>e med to have fl owed in from the 
c ircumfe rence. 

' i\l' uch confusion' , s;1ys Professor Dickinson, rck rri ng to 
Bryce and Dicey, · has been crea ted by using the word 
" sove reig nty" to des ig nate the practica l leverage wh ich the 
clc:c tor :1 t e . .. has over a n elec tive legislati v c organ. ' . . . ' 
Y ou will reali ze th:1t A11st in had nu ha nd in -;ta rting this 
hare. l n the later Principatc, the H.oman Populus had 

' / 'ultl,cal Sne 11 cc Q11arlo ly, xlu , p. 5 3" · 
El' 
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little or no prac tica l lever::i ge over the Princeps- but it 
rcnu i11ed t rue to s:i.y tha t t he b11lk of the community 
tolera ted a sys tem by the orthodox theory of which a utho-
ri ty was exe rcised in the name of t he R oman people- or, 
to be more exac t, S. P .Q.R . And wh :i. t Austin construes 
is the to ta l situat ion of social fact, incl uding lhe orthodox 
theory-and he is simple enough to suppose that for his 
c l11 c to the orthodox theory he need loo k no fa rther th;rn 
to the constitution. Professor Dickinson notices that 
' sovereignty ' :-i ncl a ll the problems which the word con-
11 uk s for 11s were' consp icllously :i.bsent from the political 
s pec ulati ons o f class ic:1 1 a ntiqu ity '. So fa r as R ome is con-
cern ed th e re:i.so n I think is because everybody took for 
g ra nted the Austinian view. As Sir Maurice Amos reminded 
us , · t he things which in common we take for granted 
:-i n,· the foundation of our socia l life ' . Jn R ome, while 
R ome mattered, it was commonpbce that law embodied 
the will o f tha t collecti vity , tha t sovereign number , the 
R oman people. As the Republic gradually evolved into 
;111 E mpire , it became increasingly artificial (if you like 
tha t word) to construe the sit llation in terms of the in-
h er it ed republica n forms rath er than the ubiquitous im-
peria l fa c ts . So it was only because the Romans were not 
much given lo poli ti c::i l speculation and had thus not de-
ve loped a sensiti vity to the · art ifi cia l·, that with them the 
p ro b lem of sovt' reignty remained so conspicuously absent. 

But, whereas I have gb cUy clone my bes t to defe nd 
Austin's conception of the ultima te rela tion between law 
a11d public opinion , wh erein he was so near to the Romans , 
we do not reach the heart of his notion of law until we 
come to hi s defrnition of obligation, in which he is closer to 
some o f th e French, am! which I a m not so ready to defend. 
So far as ;11t y credit is cl ue lo him here, it is not so much for 
the way he a nswers the q ues tion as to the nature of lega l 
obliga ti011 as for hav ing recognized tha t so elementary a 
ques t. ion was in need of any a nswer at a ll. The inherent 
righ tness of the rule, th e d irect appea l to reason a nd 
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conscience , conk! not serve, for it surely is not this tha t 
we refer to when we say that Jaw is binding even on the 
exceptionally anti-socia l individual in the moment o f ex-
ceptional t emptation. 

Broadly, Austin's version of the matter is thal every 
prescription or prohibition , every comma nd, is sustained 
by its own obligat ion, this consisting in the influence 
exerted upon a person's desires by the poss ibility , however 
slight, of incurring the evil consequences threatened to be 
annexed to his poss ible disobedience. No tice how essen-
tia lly de Ja ctu the thing becomes. 

Duguit, we were told, wanted to build a state concept 
that was ' free of fi ctions , untrammelled by metaphysical 
hypotheses. 1t was to be rea lis tic and positi ve . . . and 
limited by the most rigorous scientific scrutiny tha t the 
jurist can atta in'. 

Under the influence it seems o f Hobbes a.ml Bentham, 
reinforced by the inspiration of Dr. Brown, Austin a ppears 
to have set out with a simila r idea . Like Duguit he asp ired 
to put the law on a strictly de fa cto basis . . . a nd in each 
case this noble ambition was the sin by which the angel fell. 
T o keep strictly to facts is certa inly a n exceLlent rule-
provided you give heed to all the relevant fact s. Both of 
them appear to miss what seems to me the centra l and most 
vita l fact of a ll , na mely tha t , funda menta lly, law is not a 
fact, but an idea . F or, surely , when im d issolved its 
immemorial partnership with f as , it will not eo i p so have 
ceased to be a body of doc trine. Austin, however, like 
Bentham, is unwilling to a llow juris ts , or psychologists , to 
introduce 'fictitious ent ities ' of their own .' The scient is t, 
he holds , must find his da ta ; he must not improvise them .2 

P erhaps because he is a lawyer he docs not comfortab ly 
accept the thought that his p ro fess ional s tock-in-trade is a 
mere co llection of ' fi ctitious entities ', and, wh ile B enth a m 
seems to have allowed the possibi lity of a u 'idea l ob ject ', 

1 • J•:.c ti tio us ·, y ,·s , lrnt no t ·fic t it ious·. 
' Cf. so 111 e tJf hi s n ~111a rk s c, n t h e a ll eged 'occ ult prope rty· k now n a s 

s la lt1s. 
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wl1ir h was not actually ;i 'l1ctilions entity', this subtle 
di s tinct ion dOl'S nol occur in Anst in . So, just :is you can 
im:1gin l' Dnguit sav ing,' 1f tl1<' British Government is a ny-
t liing more than a men' collection of men , lhen my eyes 
:H l' dL' Cl' iving m e', so Anst in sce111s l o me lo say , ' lf a legal 
ubliga tiun co11lcl not bl' desc ril>ed i11 t r rrns of elementary 
psyd1o lngy, it cnukl nut l>l' rl ':1 1 :it a ll, which wun ld be 
:1 hsurd . ' 

Tlrns , while hi s instinct in excl uding from jurisprudence 
:u1y discnssiou of wh:il rn r n onght tu do, ancl wl1y, may 
h:tw been sound l'nough, it led him into such a superlicial 
:mal ysis uf thl' itka uf lega l obliga tion ;is the Romans 
co11ld h a rdl y have enll' rt a ined for a 111ument. 

H r nth:1m dol's 110L- or does not C11 nsis tcntly- conce ivc 
nf law ::ts :L body of doctrine. The Rmna ns, l think, du : 
tli ough they arc nut sun-icil'nll y inkres tcd in law 1111a 
soc i:, l phenonw11on lo :1rrive at :i ny pt: rfect st:1tement uf 
ex actl y how they do conceivl' of it. Austin admired grea tly 
the l{orn:i ns, as jurists-and tlw Ge rmans also. B11t lie was 
t oo m uch und vr the inOucnce of 13enth:, m 's pscmlo- rcalist ic 
mystery-dispelling :rnal y tical lcclu1iquc ever lo accept , o r 
appa rrnt ly even to comp relwml , the definiti on of ol>liga-
ti nn ;is ;1 vi11rn/11111 ·i11ris. The lfo mans l1ad not caught hint 
yo ung l'i10 11 g h. Stet•jwd e:, rl y in l lnhbcs and Bentham, he 
came tu the stuJy of law with dis:d.J ilit ics analogous tn 
those of a fund amentali st reading, let us say, for a degree 
in grolugy (o r is it the other way about ?). This , I sugges t , 
i::; why he w:.s capable of completely rnisumlerst:ind ing 
1"31:i ckstonc , who, wh:. tevcr his limit at ions in olherrespccts, 
was , after all , a fa irly compelcnt lawyer.' 

ff yoH ca n forgive a little play upon words we ma y say 
tha t : as bet ween ex istence si1J1 p!iciler and out-and-out 
11 011 -cx istcnce , A11stin dues not seem tu conceive the 
possibilit y of a ll'rli 11111 quid , to wit the possibility of an 
ex is tence sern1ul1111t 11u id. And yet it is only so , that is lo 
s:1y, in a cc rt:1in qnali fi ed sense , that law c:i n st rictl y be 
:-a.id tu ex ist at ;ill. 

' A. } . ii, p. 5,u. 
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llence, though reta ining the Latin metaphor 'obliga-
tion', Austin docs not adopt the roughly equivalent 
English expression 'artificia l chain' . 1 K eeping s t rictl y, 
as he supposes , to the fa cts , he describes obliga tion in 
t erms of its sanct ion. Interna tiona l s tatesmen to-day , in 
insisting that obligat ions rest on s ignatures , do not admit 
that sanctions a re unnecessary : far from it; but they see 
tha t the existence of the obligation is one matter, i ts pos-
sible enforcement anot her. They would not dcfm c obliga-
tion in terms of crude psych ology-li ke Austin . 1t is a 
q11cstion , as the R omans rea li zed, for La Ductrine, i.e . 
! us- to b e answered by a I uris Prudens. 

Although this is not ostensibly a seri es on Modern T en-
dencies in Jurisprudence it will be in conformity with the 
example set in some o[ the earlier lectures if l here say a 
further word about the nature of jurisprudence as 'pro-
fessed' by Aust in, at least in so fa r as this may tend 
further to advertise his ideas on the na ture of law. 

If, keeping in mind tJ.1c 1lc{:in ition of positi ve law as the 
CQmmancl o[ the sove reign, we return to Austin' s own 
ope11ii1g statement of the business of jurisprudence, W C a re 
likely to be struck a t once by the impossibility of recon-
ciling the two. How, except by the purest accident , can 
we ex pect to !incl · genera l principles . . . common to the 
ampler and maturer systems of positi ve law' ? A juris-
prudence professedly committed to the s tudy of such prin-
ciples seems to start from an :1s,;umption inconsistent with 
the not ion of law as having it s content controllable a t the 
sovereign' s unrest ricted pleasure. Austin seems to admit 
the d ifficult y , but docs not convincingly meet it, when he 
says, ' All systems of law ha Ye a common foHnda tion in the 
common nature of mankind; but the pr inciples which per-
vade them all :i re fas hioned and obscured in each by its 
individual peculiarities . ' He is on this account effectively 

1 I lobbcs, ou th is point. seems inco ns1; t ent . l n one place he 
apparently icknt if,es ohhf;at iou with the e,·,•n t which gives it birth . 
E lsc wl1 cre, hO\\ C' \'Cr , he speak :, uf obligations a,;' art1fo . .: L..i. l Lh,un~ du e 
to k ,;r ' . 
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takc 11 to L1Sk, in an a rticle published in 1890, by Professor 
(:it lli at time l\ Ir . \V. \V.) Buckbncl. 1 

l\ly own suspicion is t hat Austin had borrowed hi s 
description of the scope of jurisprnclc11 cc from some Gi'r-
n1 ~111 co11tcxt in which it was less of a misfit. Be that as it 
ma y , we sho11ld at all events 11 ot exaggerate the practica l 
1nl lt1ence of this form ula upo11 his teaching. In his com-
pa rativP trea tment of Roman a nd English lega l ideas, 
he docs tend, it is trnc, to assume tha t they will prove 0 11 

examination to be like one another, but he is just as cap-
:,hl,· of dwelling un a difference :-is 011 a point of similarity, 
and , since his main anxiety is merely tha t the student shall 
I.Jc enabled to grasp clearly and accurately the relevant 
concepts in either case , the apparent non-success of his 
sea rch for un iformities d CJcs not affect the rea l uti lity of the 
sea rch . (I-l e may make somt: mistakes of detail, but then, 
aft er a ll, he never was much more tha n a nov icl' at his job.) 

Having a lready noticed his vagueness as to the distinc-
tion between trnth a nd cl oc tri11 c, [ have not fa r to look for 
a poss ible explanation of his curious formula . The assump-
tion a uout common ' gcncra l principles, notions, and di stinc-
t ions ' res ts, I conj ecture, on a confusion, which seems more 
excusable in him when found surviving full of life in !\Jill 's 
well-known ar ticle in 1863, and CV('n in some wri ters of 
much more recent el at e. Though th c- divicling line may in 
places be clifficult to clraw, I tl1ink it is 11ot hard to con-
ceive the d is ti nction between two sorts of bwyerly think-
ing , namely, lrga l thinking proper (in terms, so to say , of 
tltc law 's own ideas) and thinking in regard to law (in 
krn1s of wl1at a rc merdy ideas of the jurist). In particular 
places it is, as I say, cl ifli cult and , happily, not important 
to make out the exact position of the line ; and possibly 
there wi ll occm to you some espec ia lly familiar, a ltl10 11gh 
technical, not ion , such as crime, or ob ligation, which with 
appropriately difk ri ng dclinitions will appear to be eq ua lly 
a t home on bo th sides of the border. Take, for example, the 
English not ion of a tort. The common law is cognisant of 

1 I.aw Q1w>ltJrly Ncvi,·w, vi, p. ,136. 
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trespass, of conversion , of li bel. The law, as it stands, could, 
I submit, scarcely get a long without these. But about th t.: 
not ion of tort I am not qui le so sure. The Engli sh juris t, in a 
scient ifi c spiri t, perceiving certa in common characteris ti cs , 
subsumes the three specifi c not ions under the generi c head-
ing of tort. 1 have purposely selected a difficult example : 
and it may be that you a re not sa tisfi ed tha t the law c1s it 
s tands could think clearly about its detailed categories 
without going in for a certain elcmcn t of scientifi c generality. 
You may consider that the iclca of tort is primarily a lega l 
and only secondarily what I will ca ll a juristic idea. [t 
certa inly is very nea r to the border; and a t this moment 
a ll I care about is to insis t tha t the primarily legal, and 
the primarily juristic, a re theoret ically dis tinguishable 
fields of lawyerly thinking. If we turn from di scussing 
notions to cl iscussing genera lizat ions the dist inction be-
tween the fi elds should surely be patent enough. Valid 
propositions of law, however general, a re one thing. Sound 
generaliza tions about law, I submit, are another. 

There is a good dea l more to be said on this distinction 
between technica lly lega l thinking, and merely juris tic 
thinking about law. The former is a lways , essentially, 
and necessa ril y.doc trina l: the latter may be in terms of fact 
or it too may be doctrinal, but if doct rina l it is in terms 
not of lega l but of some sort of extra-legal doctrine-of 
political doct rine, for example. Tha t a simple contract 
requires ·considerat ion' is, I take it , a proposition of law. 
Tha t law res ts upon the will of the people, is , I suggest, a 
proposition of poli tica l doctrine. And , finally, when I say 
tha t law is in essence a body of doctrine I put it forward as 
a proposit ion of objectively apprehensible fact. 

There a re notions and d istinctions , and there a rc genera-
li zat ions, to be found both in the juristic and in the tech-
nically lega l fi elds of thought. It is, however, worth while 
to notice that in pract ice Austin works not as either an 
English lawyer or :1 Roman lawyer trying to clmr up 
difficult points of law (indeed it is only Ycry ra rely tha t he 
ci tes by name a n English case) but as a jurist extracting 
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what ht> can uf mon' or less tentat ive generalization about 
lli s ~ubj ec t-rna tt cr. Whal, he asks himself, can be soundly 
~aid nboul t ill cs in ge nera I ? A bout codif1ca tion in general ? ' 
No t very much, he confessedly find s. Hut here a nd there 
h e uccomcs as sweeping , ,111d, L fenr, as presu111pl11 011s , as 
~Jaine in certa i11 of his best remembered dicta. ' Accord-
ingly,' says Aus tin, aftl'r a comparison of the Roman and 
the English rules on the point, · inevitable ignorance or 
l' rror in respec t to matter of fact is considered, in every 
[s ic] sys tem, as a ground of exemption.'' The inquiry at 
a ll evenf-s is full of ins truction and zes t. 

Had Aust.in perceived the ambiguity which I consider 
to have been latent in his words he would, I believe , have 
admitted tl1 e logical force of Professor J.fockland'scriticism, 
a nd contented himself with a programme of sea rching for 
· jmislic ' ,t s distinct from 'purely legal' generali zations. 
Owing lo the common natu re of mankind, he wo ul d 
claim, we may expect lo fmd at any r.1te a certain number 
o f notions, distinctions, and generalizations congenia l to 
a discussion about positive law in general. This you wi ll 
remember is one of the main contentions in Professor C. K 
All en's' Jmisprudence: What ? and Why? '3 

Pass ing now to more' farniliar gro und, it rem a ins for m,· 
to mention, tliough everybody knows it, that A11s t in is 
classed as a member of the so-ca lled Analytical Schuol. 
Perhaps partly because both names begin wit h a n A you 
will find, indeed, lha tin many minds, l1e and it are so closely 
associated that each must take a share of any disfavour 
incurred by the other. Thus on the one hand it is com-
m on ly forgotten that Austin in any way recognized tl 1e 
value of hi storica l jurisprudence: and on t he other hand it 
SL'ems widely supposed that a na lyt ical jurisprudence 111 11 s t 
nL·cessa rily lead tu that imperative t hl'ory of bw [rum wl1 icl1 
Austin began. It th erefore seems proper that an att empt 
shou ld be made to view Austin' s method in rl' lation to 
those of certa in o ther jurists. 

• .·I .J . ii, 1' · 606. ' . I.J. i, p. -18 1. J L1'gal Dut ies , p. 9 . 
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ln Berlin, I am told, if you go tl1 e re to -, tud y m11 sic, th e 
professor will begin by informing yon t!t :Lt ' I li e· :-.I u~ik ist 
cine l(unst ... ', and so on. Thal is , bd <ire they t each yo u 
music they teach you about music. Now Maine a nd Au-, ti n 
were alike, and were different from, say, l:llac ks to11 1• :Lnd 
Dicey , in that they were juris ts ra ther than lawy1•r-;, so 
that their interes t_ ir~ the teacl 1ing of law was a s it were // 
subordina te to their int erest m teacl,mg about law. vVl11l e 
Maine, however, attacked socia l science in its widest L, tu1-
s ion, and taught abo ut law on ly as in cidental to l cacl1i ng 
about ma nkind , Austin saw it as his special fun c tion tn 
furni sh wha t would serve to fertilize the p rofess iona l 
cabbage-patch of the law-student. The m a jor diffe rence 
between them related, however, not t o the scope of their 
teaching but to the method. 

Law, needless to say, is a socia l institution. Like any 
other socia l institution it evolves. but on the whole ra ther 
slowly-so slowly that Ma ine , you will remember, app li ed 
to it the simile of the glacier. St ill , in teaching about the 
glacier, he chi efl y dwelt upon the fac t tha t it was moving 
and the way in which it moved. Austin, whil e fa r from 
denying the movement, spent all hi s moments in dissectin g 
its particular features, much in the sa me way as he mig ltt 
have done had it been standing still. 

Some of us h ave la tely seen a moving picture o f the 
Derby. That film of course is just a series o f connected 
pictures, any one of which, studied by itself, sugges ts an 
ill usion of fixity snatched by photographic magic from a 
world o f movement, thereby enabling us to m,1ke out how 
matters ' stood' in the race at some pa rticular s tage . Bein~ 
thrown in quick succession on the screen tha t series o f 
pictures results in a compensating illus ion, an im pression 
of continuity, one and the same pictoria l horse seeming to 
gallop alive across the field of vision. ll ere, l suggest, we 
sec the rcbt.i un between historical and ana ly tical juris-
prudence. J\ ;:. the truthfulness o f the 1110\'ing pic tu re uf a 
moving world depends npun the qua lit y of t he inst.mtan-
eous photograph, so must sound hist ori ca l ju ri~prudence, 

I' f 
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t h? ugh d e:iling with evolving law, pre-suppose reliable 
<' \"Jdencc a~ t ~ h ow tha t bw · stood' at any given time. 
A_naly ti ca l Junsprnde nce a ims a t providing a clear if s ta tic 
p1c t11re. 

Nor is it without importance to no tice tha t even should 
the glacier bre:ik into a gallop, the doc trine which any 
co_ur l o f jus tice will ha ve in practice to discover :rnd apply 
\l' tll always be the bw as it must be held to have 'st ood' 
at sumc p:uticular time. Th e individua l snapshot, if in-
su ffic ient, is a t any rate indispensable. Neither Austin nor 
l\la inc would , I think , h:1.ve admi tted tha t there was any 
co11 llicl b et Wl'l' ll analy ti cal a 11d historical jurisprudence. 

How then a bout mot.krn sociological jurisprudence? l s 
there any essentia l conflict here? 

Y on will realize, of course , tha t not every nse of the 
urdina ry E nglish word 'ana lyti cal' has any intended 
reference to th e ty pe of jurisprudence taught Liy Anslin. 
Professor Laski , [or ins tance, ha s lately plead ed for a 
'more fun ctional ' and' less ana lytical' method of sta tutory 
interpreta tion.1 l foci sure he is here referring, not parti-
cularly t o the authentic tradition of the so-ca ll ed 'ana-
lytical' school, but rather to the cle-hmna nizcd 'juris-
prudence of conceptions' . 

H owever , as Sir Maurice Amos rerninclcd us, there does 
i11 some q uarters ex ist a tendency to speak of the 'juri~-
prudencc of conceptions ' as 'a type of legal reaso ning 
closely alli ed to tha t of the ana lytical school' . I myself 
ca n liud in Austin' s work no ground for inferring that h e: 
would lt a.ve been an enemy of the 'more functional' ten-
d ency of which we h ave la t ely been hearing. Only 1 think 
h e would had 11rgccl tha t even the mos t progressive socio-
logical jurisprudence should s ta rt from the sharp instan-
t:rneous picture . No one more than he would have liked 

\ to sec the judges ~crm_itted , and tr:1.i1:ccl,_ to exercise a very 
, co nsiderable quas1-leg1sbtivc d1sc ret10n. 2 But I fancy he 

would have borne in mind that, deprived of an absolute 
' 111'/JC..-l ,,J Cu 111111 illec 011 11/ i11 ist,·rs ' P owers , Cmd . 4060, p. 137. 
2 _·l .J. ii, l'· 5JJ . 
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standard of reference, the very noti on o f re:l a ti vity itself 
comes not to mcau much. 

May I to rein force th is point caricature very crudely what 
I gather is r:ither the position of the sociological school ? 
Tt is , I suggest, somewhat as if a ma th ematics professor, 
concerned about his country 's bridges , were lo st :.. r t hi s 
lectures thus : 'Mathematics , you should know, emhraccs 
sundry clements , the chief of which are arithmetic, geo-
metry, m etallurgy, architecture, and town-planning . We 
mathematicians are here to form the advance g uard in th e 
march of creative engineering. The time has gone by when 
under Austin 's influence it was supposed that m :ithcmatics 
could properly concern itself with nnmbers and with space-
relationships , conceived in abstraction from those " other 
things" which never in real life are " equal". The rn a thc-
matician is a citizen of a changing world, and, not even 
in the presence of his first-year s tudents can the professor 
put aside his portion of responsibility for the shaping of 
t o-morrow's changes.' 

An unfair picture, perhaps, for it implicitly begs, :..s it 
were, in Austin 's favour the question as to what ma tters 
a re properly to be understood as coming within the 110tio11 
of law. One ought not to forget Humpty-Dumpty . 

Mr. lfamsay MacDonald recently said of the journa lists 
a t a n international conference that their activity , unlike 
tha t of mere seismographs, whose only function it was t o 
register earthquakes , extended further, so as to include the 
creating of earthquakes a t the same time. Austin , while he: 
might have wanted the judge to play the s tatesman, and 
be trained for it, would na tl think have wished the law-pro-
fessor to blur the line between jurisprudence, in. if you like , 
the na rrow sense, and the philosophy of judicial legisla tion . 

You will remember Dr. Laut erpacht' s passage a bou t t lt t..: 
sciences ol 'the soul without the soul' aml 'the stat e with-
out the s ta te '. Y ou may have noticed tha t he d id not 
canvass the possibility of a science of the law' without t he 
law' . One of the ' lesser breeds ' of sci en ct..: I imagine 
Kipling would ca ll it. 
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J !owcvn fa r the j11cl15c may by constituti onal practice 
hl' ·111thon z, It · · I · · · · · 

• Al u go 111 11 s social e11g1neenng , th e nolton o f 
hw , 1 submit, s lt oulcl co ntinue to serve him as a datum 
lm e :tnd not s imply as a scree n. Otherwise we may find 
lll_L' re huma11 j11s ti cl' being adm inist-crecl in so-called courts 
nt law_. in lit e sa me way as law without justi ce may have s

,inw lunl's preva iled m erely because administered in so-
ca lkd conr ts o f justice. 

1 I is precisely lwcausc jurispruclencc cannot be fin a lly 
sq~regatcd from th e o th er social sciences that it seems to 
m e propiti ous lo begin il in an analytical way. 

' J f a man goes into law it pays to be a master of it, nml to be 
:l n~a stc r o f it nw:1ns tu luok straight through a ll the dramatic 
111c1dc11ts :1ncl to di scovrr the tnie basis for prophecy. There-
fore it is well to ha ve an accurate notion of what you mean by 
law , by a right , by a duty, by malice , intent and negligence, 
by uwncrship, by possession, and so forth . T have in mind 
casl's in which the highest courts sevm to have llounclereJ 
bt·ca11se they had not clear ideas rni some of these themes.'' 

This p a rti cular q11olation is not of com sc fro111 i\11stin, 
but from l\fr. J usti cc Hulmes ; but 1 really do not sec that 
lhal matters. 

l lo\\'evcr, as Professor I learnshaw is careful to point 
out , Au stin, in what he had hoped would be his life-work, 
proved a failure. Now:1clays we pick holes in his deftni-
t i011 uf bw, but yon will nuh' that at that time he fail ed 
11, Jt bec:111se fl ;:nvs werC' di scerned in hi s political theory 
l>11t bec: t1tSl' tl1t' London law-student felt no need for 
his j11ri spruclcuce. In some cont inental universities the 
subj ec t had an 11nq11t'stionccl pla ce , but: in Engla ncl a sort 
uf , ·o l11n t:1 ry boycott had ucen in operation against it. 
i\ us t in sl'l up a j uri sprudt•nce-factory on British soil, to 
exploit forei~11 technique; but found no market for the 
s tun. It was pa rll y , of c011rsc, a matter of ·gel-up' . 

I 11 those days lite professor' s sa lary was found direc tly 
out of the fees co llected from his sludents. 2 fo a sys tem 

1 
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which supports only tl1osc scientis ts fo r wlt osc out put 
there continues tu be an effective demand tlt c: rc· is nu 
doubt a certain rough econom ic justice ; but, in th e cou rse: 
of tl:at sort of justice , m y colleagues will cer tain ly not 
resent my putting it to thcm- \Nhicl1 of us sl1 ou lc.l sc<· 
sa lvation? 

Austin' s work, then, however we may judge it to-day, 
was not at the time rejec ted as inl1 erently unsound. vVc· 
can only wonder how he would have a nswered his det rac-
tors had he lived to hear th em. 1n the long interva l 
b etween his retirem ent and his dea th, t wo voices on ly, so 
far as I have been ab le to learn, were raised in c riti cism 
of his work. One was Austin's own . H e decla red that 
'the book must be entirely recas t a nd rewritten, and th a t 
there must be at least another volume.'' The other crit ic 
was Lord Melbourne, who complained tha t the book was 
not suffi cient! y in tercs ting . 

\\1hat was it in essence that Austin had been try ing , in 
his lectures , to do? F or reasons at which T have a lread y 
offered a guess his ow n answer to this ques tion was co11-
f used; but I think his obj ec tives incl uded the one acl voca ted 
by Professor Buckland in th e a rticle I ha vc a lready referred 
to, namely, a m ore consciously directed attent ion t o th e 
spec ificall y theoretical clem ent in law. The task par excel-
lence of lega l educat ion is , I t a ke it , to impart the ab ilit y 
to view situations of fac t thro ugh 'the eye o f tl 1e bw ' . 
The eye of the law is not of quite the same sort as the eye of 
the man in the street . It is more like th e eye of a mau on 
the top of a very t a ll bui lding which , as Lord Coke appre-
ciated, it took him years to climb. Austin' s idea was to 
facilitate the ascent . 'A crammer ?' you may say. No: 
I t!tink th e crammer is r ather the man who st:tncls in the 
stree t selling pictures of the view from th e tup of tl1e 
building. What Austin di<l was to ins ta ll , for t!t e firs t pa rt 
of the way , what he thought was a lif t: but its uulwar<l 
appearance was so unprepossessing tha t the young men 
continued to fo llow Lord Coke and Company up the 

I A .} . i , 1' · J l, , 
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11 l' ll -\\'o rn _s l:1irs. 'Lit tk- c:unc of it a ll', writ es Maill:rnd , 
al lll o~t as 1f ,1·1th a s igh o f r l' lie f.' 

At bo t t nm th e <pws ti n 11 was , and is, \ Vhat bra nd or 
b r:uid s of jmisprudc nce, if a ny, need to be ta ugh t to lall"-
s t ud L" n h, a nd, i11 pa rlic 11 la r, t'.) brg i11ncrs? I t 111;1y bl' 
that tl1 L' lull n10ani11 g , s;1y, of reli g io n, cannot b1· un Lkr-
s t uud withu u t a k11 owl1' <lge uf li fe- , hut this is no t held tu 
rL'11tkr 1111 s uit:1bk the· s tartin g of r, ·lig ious ins trncliu11 in 
th0 1111rSL' ry. fs th l· s 11ggl'skd ana logy wholl y llllSOUnd ? 

I l wo uld o f cnurSL' b ,· possible , thoug h I wi ll no t sa y 
rnag nanirno 11s , fo r p ersons of cunscque11 ce tn reason as 
fo llo ws. 111 a co 1111try wh ere the B e nch is rec ruited from 
am ung the m ore s uccessful , some tim es even th e most s uc-
cess ful, of the pr:1c tis ing m embers of the B:u, and w l1 cn' a 
hanl h ead a nJ a s trong char::i c tcr arc a ppreciat ed in a 
j11dge , there may lie nu particular point i11 artificially 
s111oo thing th,, p::i th t o success in th a t profession. Thruw 
th l' littl l' OII L'S int o tlw river and let lh Pm karn tu s willl ! 

One wo uld g bdly haVL" g iv .. 11 r vt·11 m o rL' s pace to maltc rs 
sub~idia ry tu th e m a in t opi c of thi ,; kcturl'. There is s11 
mu ch \\'hich is p enetrating and s11i;ges tivl' in Aus tin apa rt 
fru rn his endorsem ent and elaboration of the 1mperat ive 
Theory: ye t presumably it is with this last that his nam e 
will continue t o be principally linked. 

I t is a mis t::ikc , thuug h a most natural u11c , tu think 
th a t Aus tin' ;; position is ea sy to co mprc·hcnd. No s ubtl l' 
p,is iri o n is easy lo compreh end: a nd if, besides being s ubt le , 
it is confused, th,· difliculty is corresponding ly greater. 
\-\'hil P ag rcL·ing , huwc ver, with P rofessor Hea rnshaw that 
Aus tin 's mind w:1 s 'mule-like '" (a m erit, in my v iew), 1 re-
s pec tfully pm tes t aga in s t his sa y ing that it was · 1111tddlccl '. 
Con,, idering hi s c ircums tance:=; a nd tlw mat cri;d s with which 
It .. \\'o rk ed , [ d o nnt 011 ll1e wh ole cunsid l' r A us tin 's pos i-
t i,>n to h a ve bL·Cn surprisingly i11a ckqu:1lt- . \Vh:1t he seem s 
Lu h :1 1·c so n1erito rio usly bunw in rni11d was that 110 a ccou nt 

1 En r vcluJ,nrclw 1Jr,l,111u 1ra, 11th l 'd , a rt id,-• nn Engl1 :-. l1 L :i w . 
.: _...., 0 ,;al a nd / 't,!t tiral i dea ., o; !he .·lgt of U ,·,lllt ull a nd Urron:. lru,t ,,m, 
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of human in st ituti ons co11lcl pruperly he s t y led scient ifi r: 
which had not it s bas,'s in th e m os t pla11s i!Jle findi ngs in 
his clay ::tv:i ila bl e in the fi eld o f l111m a n psyr hulogy. I IC' 
a cce;:i ted- but who ca n b lam e him ?- w l1 a t ap pe:u ed lo h im 
th e so und est ex pert a na lys is th en t o bL, had of the na t u rC' 
n f la w-respecting conduc t in th e m a rg in :tl case· . 

J\t th e same Lim e Austin acc1'ptcd - but m a ny w riter,, 
s l ill do- the hoary assumptio n tl1a t la w is a m e re aggreg:t-
tion o f rules. 

Finall y , being a lawyer, or preferabl y, in s p ite of being 
a lawyer, he assumed th a t hw a nd lega l e n t iti es had somL·-
how a de fa cto ex ist ence. I la d h e onl y la id lx 1re t he d is t in r-
tion between law a nd fac t as pl a inl y as he did t h ::it be t w<'.t:n 
Ja w and mora ls , we mig h t have !w en s pa red a dea l o f 
wordy but inconcl usive writing these hundred yc:i rs . 

Nevertheless his prese n ta tion u f the B entha mite v ie w w ::is 
hardly such as to justify som e o f th e loose t e rms in which 
you will s till find it referred to. Lis te n . 'Aust in was by 
nature , 0x periencc , a nd tra in ing a n ::ibsulutis t in govern-
m ent and bw.' 1 J\ part fro m the fac t th a t his ·number' 
is by no means necessa ril y a sm a ll o ne , J\usti11 is in ::i ny 
case very far from sugges ti ng the essenti a l irrespo ns ib ili t y 
o f th e sovere ig n : on the contra ry he explains th a t ' su peri-
orit y ' a nd' inferiority ' a rP · reciproca l', so tha t in one sense 
the soverPig 11 is the ' inferior' o f the community ;Z o nl y 
you will see tha t, the rela tion be ing prc-leg::i l, his sovereig n 
is no t in a ny teclrn icat sense respons ible ; a ny m ore t ita n 
a member o f Pa rli ::i rnen t is t o his constituent s . 

Nor docs h e m a ke a ny assum ption as to the wo r thiness 
o f his sovereign one , o r number , t o co ntin ue en joying th e 
p eople's o bed ience. He sim ply notes , or, if you li ke, pos tu-
lat es, th a t obedience as a Ltct. Tha t the people do nut re b<.:I 
is of course no m ore a p roo f tha t go1·ernme11t is good t ha n 
the forueara nce o f its custo me rs t o m ake a run u po n a 
ba nk is a safe s ign that the bank is so lvent. J\us ti n , :is L 
understand him. was full y a wa re o f thi s : ind eed he pu t s 
the rational case for exccp tiona.l res is tance l o es tablis hed 

1 J10/1ti ral T hcvrus iH Uecc:nt 'F 1111rs , p. 1.lu. , I.} . i, l' · ')7 -
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r11 le , if no t as CO"e nlh, · t~ · ·' 1n f t Ii ' r . - . _a J , ., ::iv. e u o ur present-da y writers , 

. l I .' Lt leas t with ;1 very Lm e xerc ise o f inte lligent anti-
l't p :1 110 11 .1 L 

\\'hat Sl' em s 10 llll' however lo cs top · t 
fr() m s w:1ki1 , ·\' ·I . ', ' . u s , as I were, 

_ I . _ 1~ s 1~ tl111 gly o f Aus tm to-lb y 1s, not any sup-
p ose d JWr_kc tio n 111 lite results o f his efforts. but 011r nw11 
~-nmp::r:: tivc f:\ ilurc t o put :1ny lhing more s:itis factory 
'. n thu i pbcc._ Many ot us s till t:ilk :is if the type of 
,i na lys ts l o \\'Inch he submit ted thC' notion of status was 
s u bs tant_i:11\ y so~md . 'vVe s till quite commonly speak o[ 
o w'.1_c_rs h1p a s if 1t WC'rl' a bundle o f ri ghls , o f ::iovereignty 
:1~ 1~ it W CfL' : 111 a ggregation o[ powers. Life, of course, has 
~11rnlarly b ce11 d esc ribed as merely a seri es of opportunities-
Jll s t n ne thing afte r ano the r. 

Tlw uffenc0 which, in our enlighlened age , has perhaps 
b een m os t resented in Austin is his assertion that 
· int ernalio n:il bw . .. is not p ositive law ;1t all but only 
positi\·e m ora lit.y •_;. lit this connex ion it is not usuall y 
m entiu necl tha t, while consistentl y l'Xclmling it from 
the catC'gory o f p os itivf' law a s clct'111ecl by him, Austin 
ncv crthdcss d ocs SC'em in t h C' e ncl to h:wc classed inter-
11at io 11 a l law with' law properl y so called ',3 and does from 
the b eginning p11t il on a. level with · constitutional 
law·; which , except in so far as it consis ts of commands 
o f the sove reig n, is not , with him, an example of• positive 
law· e itlwr.~ 

\ \'c nePd not assume tha t were he living now Austin' s 
views would even in the in ternational field be found a bar 
t n progress. After all, the core of his position was that 

, witlt o11t a uthority it was not possible for law to stand . 
And it is precise]:,., the d ecay in the authority of law that is 
bo1111cl t o be so discouraging to any who sti ll look to the 
ulti111 a tc building up of a more rationally integrated world 
o rder. Vlhile Austin might ha ve fewer illusions than some 
of lb as t o the limits o f law's possibilities as a controlling 

• A . / . i , p . 11 8 ' .·I .} . ii , p . 7 5·1 · 
.1 S<"c The P, mu nre, 2nd ed . , foo tnotes on pp. x lv, 17, a nLl 11 1. 
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influence in international relations , he would sec littl e , I 
think, in the contempora ry world to weaken his belief that 
a wide-spread predisposition to submit to tli c rules o f th e // 
game was for any community a priceless inhcr itance. 1 I t was 
because he preferred that this habit should rest ra ther on 
intelligence and insight than on ignora nce a nd in ert ia th at 
li e so ardently s toocl (a century ago) for uni ve rs:il educa tion, 
m ore pa rticularly i11 the socia l sciences ; and deem ed hi m -
se lf so l, appy in being called upon t o play , in tha t needed 
process o f education, a sm a ll but honourable pa rt. 

· It cannot Le too dee ply regretted,' wrote l\lill, · that, th rough 
the combined effects of frcquently-n:'.curring a ttacks of depress-
ing illness and feelings of discouragement. ... l\lr. Austin d id 
not complete his Lectures in the form of a systematic treatise. · 
• . .. he would have a ttrac ted to the s tudy of tl, e subject every 
young student of law who had a soul above tha t of a mere 
trader in legal learning ; and many non-professional s tudents of 
social and political philosophy (a class now numerous and eage r 
for an instruction which unhappily for the most part does not 
yet exist) would have been delighted to acquire tha t insight 
into the rationale of all legal systems wi thout which the 
scientific s tudy of politics can scarcely be pursued with profit 
, .. since juristical ideas meet, and, if ill understood, confuse, 
the student a t every turning and winding in tha t intricate 
subject.'' 

There is no necessity for his admirers to seek to read 
into Austin's words an apprecia tion of every d ist inction 
which m ay now seem plain to us. He fo und his subj ect in 
an encircling gloom; but discovered in H obbes, and pa rtly 
a !so in Locke, a technique, a k indly light , fo r working 
towards the day. Some of his mos t illumina ting phrases 
are secreted , as it were, in the intersti ces of his genera l 
a rgument: so tha t it is :rn ad \·antagc, when re-reading him , 
not to trouble about his conclusions but simp ly to wa tch his 
cautious , niccly-t L'111pered mind a t work. Ma ine, indeed , 

' Cf. Sir Arlhnr S:-tl lcr: · I !all t he a r t of governmen t. le t ns never for-
gd, consisls in tho luck o f hav ing a menab le subjects.' R uo,•try , p . 5,,_ 

2 J)isse,-/atio 11 s antl D iscu ss ions , vol. iii, p. iO<) . 
cg 
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in advising a study of Austin's 'conclusions', 1 scen1s to 
n1e to h ave slightly n1issed the n1ark. If Austin has 

.: lessons for us we shall find the1n I think not in his conclu-
sions-which are inevitably as fallible as certain of his 
pren1ises-but in his 1ncthod and the spirit in which he 
practised it. 

There ,vould seem to be roon1 to-day for workers of 
Austin's stan1p in a nun1ber of fields : in n1unicipal juris-
prudence, international jurisprudence, political philosophy, 
and in t1{e sociai ·sciences generally. I-Iis own scientific 
interests ,vere by no 111eans confined to jurisprudence. 

: Regarding a department of inquiry which he called 
' ~thics_', but which we should perhaps call 'social engineer-
ing' he had some particularly significant things to say. 
Of hin1seH he is quoted as co1nplaining that he had been 
born out of due ti1ne. In view of the fact that, when he 
was young, neither Sir Ernest Cassel nor Mr. John D. 
Rockefeller, Senior, had as yet been even thought of, I 
suppose we can only concur. 

1 Ea11 ly Hi story of In stitution s, p. 343. 
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