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expedient! a~d, as the Amendments Committee recognized from 
the _first, it was not called upon to inquire whether it was ex-
ped1e?t to amend the Covenant of the League of Nations. This 
questio~ ~as already_been answered by the Assembly". 

To Bntish readers 1t should be of some interest to notice in what 
way~' the newly ~ubli~hed ,proposals repr~sent an advance upon 
the formal modifications put forward m the First Committee 
~y Sir Cecil Hurst-as seeming to his Government to be "required 
m the terms of the Covenant in view of the fact that a major 
obligation_ had now been accepted by most states when they be-
came parties to the Pact of Paris" .1 Those modifications appeared 
to proceed from a desire simply to include in the Covenan~ 
substance of th~ Peace Pact, coupled with an admitted readiness 
that, fo;r the sake of uniformity; the sanctions at present applicable 
8:gainsf war begun in certain circ~stance~ ofpeculiar aggrava-
tion slioaj.<)"in future cover every c~e of_!lnla~ut r!._course t~

2 

The only substantive difference those modifications wotifd have 
made in the mutual relations of almost all League Members would 

c,P have been this new obligation to apply sanctions to wars which \J":/ before the Peace Pact would not have been unlawful. And, so far 
.. '-(fY from this extension of commitments being advocated as the gist 
6" of the plan, it was spoken of as "more theoretical than real". The 

only ostensible purpose in fact was that the Covenant should be 
caused to register the recent loss by Member sta~ of their residu-
ary liberty fo use war ( and hence-;-m effect;the1lireat of war) as an 
instrumen£ ofnational policy. It is true that Mr. Ramsay Mac-
Donald had originally spoken of his Government's desire to "build 
up what I call the foundations of the Pact of Peace", but, .passing 

• :.> in his next sentence to what has become the more fashionable 
~'o" metaphor, he went on to talk of" pruning out the dead wo~d from 

the Covenant". So too, as though to emphasize the relative un-
/' \o importance of the 'sanctions' aspect of t~e proposals, the sp~ech 

.'\ in which they were elaborated by the Foreign Secretary contamed 
rt no allusion to Article 16. Other important delegations, however, vie~ed the matter 

differently. M. Briand, after a regretful allusion to the 1924 
Protocol asked rhetorically: "Does that mean that we are hence-
i rth to 'renounce our endeavour and begin again in some other 

01 Th text of the British proposed amendments is printed at. the end of this article. 
s ~cle 16 requires the application of sanctions against any Member of the League 

th t resorts to war in disregard of its Covenants "under ~icles_I2, lS_or 15". To 
e:end, as is roposed, the scope of the prohibition contained m ~cle 12 _is, th~refore, 
ipso Jack> to fxtend also the scope of the repressive measures provided for 111 Article 10. 
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160 YEAR BOOK OF INTERNATIONAL LAW 
form, that we are to put systematically on one side all idea of 
penalties ? " And the Roumanian delegation thought "that, in 
the case of any state Member of the League which is also a signa-

lii' tory of the Paris Pact, Article 16 should apply as soon as that 
,,; :: state is guilty of any violation of that Pact". Other aspects also 
;:; ;J appea,red. The late Dr. Stresemann said: "If we are to have com-
(:\! 

11 plete concordance between the provisions of the Covenant and the 
1:I\ :

1
!, principles underlying the Kellogg Pact, we can hardly, I think, 

1;11 confine ourselves to examining the articles expressly mentioned 
1111 i: in the British proposal ; we must also examine any other provisions 
•111 

1

1

1 
· of the Covenant which are inseparably bound up with those of the 

'
111

1 ti ... . ) Kellogg Pact." And M. Motta said: "ffhat Pact connotes com-
, I 11! y,_Q) ,t3' pulsory arbitration. It does not explicitly prescribe it, but it postu-
' 1 ;(!/: Q) lates it." And M. Rolin: "Other suggestions might be made ; for 
:, ; ;}-. instance, the Council's recommendation might be regarded as 
' 1 I! equivalent to an arbitral award, for the enforcement of which the 
·' 1 i ; Council would take all proper steps." Finally the Rapporteur, 
i: 1 j ~addressing the plenary Assembly: "Some Members had in mind 
· I I sx{[i simply a literal adaptation, as it were, a correlation of the texts . 
• 

1 
1j ~V:.:o:~ Others thought that since resort to war was to be eliminated from 

· ·; ii sr the Covenant, something else should be substituted for it.''. 
:: : ; The report of the Amendments Committee sheds some light on 
! : the preoccupations that underlay the proposals submitted. The 
1 

\'! keynote, at a first reading, seems to be one of caution. At intervals 
: ; there recurs a formal confession of conservative bias. "Stricth, 
1·; !, speaking, it is not part of the Committee's duty to examine a~1 
, lj amendment, however desirable in itself, which is not imposed by a 
f I desire to harmonize the two Pacts.'' "The Committee decided to 

\/ touch the provisions of the League Covenant as little as possible . 
. : It is not required to make a general revision of the Covenant but 
., simply to ensure harmony between the two instruments", and 

ii'~ ..po on. 
, : 1 .. _a,'8P' But the Committee had its definite and clearly conceived task 
· ! '1(00:.,,.{ to perform; and it was not on the narrower, or original British, 

1
.

1

, . .,l'~i conception of that task that it proceeded. "The Covenant of the 
·, ; er- )<CY League has an organic character which must be maintained'', and 

I ., 

l,l\l :; what that _character seemed to the Committee to involve may 
, be seen in the amendments they propose.1 Apart from the ex-1 

(O) tended provisions for the prohibition and repression of war, ,t •f . the broad effect of these changes would be to confer upon the .~<r , J 
: ;I (__') League Council a novel competence, given the necessary measure G\t~i 

1 1

,
11 1 

1 The text of the Committee's proposals is printed at"the end of thi_ ·s article. trfl/f'"j 
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PROPOSED _AMENDMENTS TO THE COVENANT 161 
of agreement, t~ impose upo~ d_isputant Members sol~tions, or 
met~ods ?f s_ol_ution ( e.g. subrmss10n to the arbitral ruling of some 
specified mdiv1dual}, which they would have no legal choice but to 

(_ ~ccept,1 ~nd, seco_n~ly, to strengthen materially such provision as 
~., is made m t?e ex1stmg Covenant for concerted pressure to be put 

or- ~ pon any d~sputant M~mber that hesitates to comply with the 
,.-,~ ~ suit of pacific proceedmgs unfavourable to itself.2 And, whether 

or not these chang~s are strict!y nece~sitated by the Peace Pact, 
o-; J9"they at _least are said to contam nothmg that may be considered 

as runnmg cbunter thereto.3 

. In regard to the extension of sanctions against war, the Com-
mittee, adopting the argument of the British delegate at the 
Assembly (an argument which the Danish delegation had declared 
itself unable to share, and the Netherlands delegate had stated 
that he did not understand), observes that "the stronger the 
system of sanctions the less risk of having to apply them", so that 
"in practice the amendments of Articles 12, 13 and 15, will not 
add to the burden of the obligations contracted by states under 
Article 16 ". 

Whether all these proposals are truly necessary to the harmon-
izing of the Covenant with the more recent Pact is not perhaps a 
pressing question, for, short of introducing any element of actual 

. conflict between the two, the League · Members are plainly at 
liberty, with whatever slogan, to amend their Covenant as they 
will. The question, however, of actual conflict is of course entirely 

1 "Resort to war being henceforward prohibited, its place must be taken by methods 
of pacific settlement in order to ensure the settlement of disputes." "The general prin• 
ciple by which the Committee has been guided has been that the elimination of resort 
to war should have as its consequence the extension of the procedure of pacific settle-
ment. Otherwise war would only be prohibited by the Jaw and in practice there would 
be a danger that, in default of any other solution, states would be Jed to adopt a warlike 
attitude." 

s "Provision must be made for the possibility of such proceedings (pacific procedures 
other than recourse to the Council) failing or not being resorted to at all." '"The Coun-
cil's obvious duty is to take all the necessary measures to cause effect to be given to the 
award or judicial decision." "The Committee felt that a report which was unanimously 
adopted was of so great authority that it ought to prevail over the individual will of the 
states." a "The Members of the League who are bound by the Paris Pact must preserve all. 
the rights which are theirs under th~ latter i~st~ent." "Th~ ~~ris ~oct sim~ly cc:in• 
demns war • as an instrument of national policy , without prohib1tmg •.• the execution 
of international police measures." "Accordingly the Council sh?uld be left the ~ea_t~st 
possible freedom in its choice of methods for ensuring_ the execution of awa:<1s or Jud1c1al 
decisions." "No limits can be laid down. Everythmg depends on the c1rcums:;3~,ces. 
The Council must be relied on to act with the neces~ry prudence and fi?1'11ess. 
obligatory decision (of the Council) could not be left m danger of not bemg executed. 
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162 YEAR BOOK OF INTERNATIONAL LAW 
germane. That sanctions against the lawless war-maker may be 
applied even by signatories of the Peace Pact would seem clear 
enough, if only from the wording of the preamble.1 But it is not 

1,, :
1

1 
only to violators of the Peace Pact that force is to be applicable. It 

'

1 

, is plain that in the last resort-and after all, it is by what is . ,,,: II 
11! JI , 1
1
' ,1 capabl~ of happening in the last resort that the specific character 

1:
11 ii of ~my sch~me of relationships is chiefly determined-"inter-

11! 'I S nat10nal pohce measures" resolved upon at the Council table are 
llh ii /i to be launched against a state resisting, not actively but merely_ 
~·" I\S(J,I' ltJ) assivel the formula of solution which_has resulted from an 
'.

1~! !I (JI <?,_ 1gatory procedure o sefllement. Operations to which "th e 
:!,1 I\ rules of the law of war" would appear to be applicable-though 
; 

1 

II "it might be doubtful whether the case was one of war properly 
'11 1 so-callerl"-are to become legitimate (as contrasted with war "as 1 

1
1

. ) JI an instrument of national policy") when proposed by a unanimous 
I' I! Council. It is to be ho ed that im ortant non-Member s tes 
,, II ri , would officially perceive the istinction. 

I 
1 

1 ! From a merely debating point of view it is easy to question the 
11_

1 I necessity of some of the proposed changes. How, for instance, does 
:· \ !_I • . .> an instrument which provides for sanctions in some cases become 
, 

1
, • / more harmonious with anotlier instrument which provides for 

i '. 11 V- , sane ions m no cases by b!_ing modified so as to ~rovi e for sane-r· :: tioiis fo ail cases ? If resort to war can not fitting y be prohibited 
I'' !1~ 1 without methods of compulsory settlement being put in its place, 
·' ;1 )( , \ how comes it to be prohibited where the Council is not unanimous 
;:. I or the dispute arises out of a matter of domestic jurisdiction? If 
1
1
,: I '> ~.,,.. "in default of any other solution'_' of its _dispute a_state ma~ ~e led, 
· ,

1

1 
ctr'\ even lawlessly, "to adopt a warhke attitude", will the position be ! i, · asier if an~ther solution of some sort, having been compulsorily 

I :I arrived at, is felt to be unacceptable? 
1 

:1 But a student will do better to give his mind to the question: 
; , !I What is meant by that "organic character" of the Covenant 
: ' :~ r b.:¢ )Vhich will, it seems, be better safeguarded by the new set of 
'' I - ldamendments than it would have been by those at first proposed? 
· l For either this phrase represents a definite theory and is the key 1 

· I ,rv""_,) to thectetaif of the changes, or else it is merely a pretext for once 
! i * g,0~!{ 'l._more putting forward ·certain~prmciples2 that have hitherto failed, 
! / •-"~ 1 ••• "Convinced ••• that any signat.ory Power which shall hereafter seek t.o promote 
·:: ! ~- its national interests by resort t.o war should be denied the benefits furnished by this 
i' Treaty." 
" 2 i.e. the principle of the compulsory solution even of non-justiciable differences ( under 

,,. 
I' I 

I
I I 

I I 
! " t 

i'i: 'I 
, .I I 
.,, i 

the existing Covenant neither party need accept the recommendations of the Council), 
and the principle of the collective coercive enforcement of the solution so obtained. 
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t?ough not for want of advocacy, to find a home in the constitu-
tional fabric of the League. 

II! 
·1 

1i 
Ni N'~ I 

r'l · 1 

. To think of the Covenant procedure for the pacific settlement of 
disputes as prejudiced by the Peace Pact (and what else can be 
meant by the suggestion that the Covenant cannot simply adopt 111 l i 

1 

the Peace Pact without detriment to its own "organic character" ?) :::11: 
s~ems to be to conceive of it as assigning an essential value to the ,1, 
diplomacy of force , relying for its..§fe£.tiyeru:~n t }Je_fufil'_Qf C9 i:1 j / 
u"J!lmate military defeat, unacquainted with any influential Lfk.'cA.. ,1, j i 
argument oth~r t han _t he thr~at of w~r. Re~ov~ t~at fea~ of de- (., il:f, ' , 
feat, and the mtransigent will be stiffened m his mtransigence; VJ u, 1'"l 
disputes will simmer on indefinitely. Consequently, the Covenant · 

1

• l 1 
system having even now (for the Peace Pact is already in force) Ii' , 
been deprived of its vital energy, we are left in effect with no 1 11: i · 

living system at all; and the need to-day is for the institut ion of[);:_. :::fjl ', 
a new systel!!, ~ystem which must be allgwed to embody sever_al 111t1j 
iaeas that failed to establish themselves in 1919 under Hie chair- !11]1 · 
manship of President Wilson.1 From some source there must be 1::jj 
available the vital energy, the steam to turn the turbine, the fear 11: · 
to ensure respect for com1;>ulsory ~acific solutiops,. the po~sible 1;:t , 
threat of force-not sanctions agamst war, but "mternabonal i ; 
J2£!ice measures" against passive resistance. Now this, if not very 

111 
1 

1 

idealistic, is a perfectly intelligible view, and it is well that it j. 
should be understood and pondered on its merits. The phrase 
"organic character" is very far from being a mere pretext. 1 ' 

The underl in hiloso of the Peac ct-and it has an 1 

underlying philosop y, though the point is not conceded in the Com- 1 ,, l i 
mittee's report---does not assume the need of a permanent external 1;1vY I 
source of energy ; it does not call for the 'institutionalization' of ~d(;,~ 1! 

P<,.& ' ' 
collective pres§_Yie. The Peace Pact, in . short, was put forward, 1

' c:P-WZ , 
not as a faltering first step towards the piecemeal creation of a new ~ "' olr 11 :' 
and bigger version of the Covenant, a more thorough-going applica- ,r 
tion of that principle of centralized authority and pooled strength 
for which M. Bourgeois had argued in 1919, but as containing a So"'JJ ( i: 
complete policy coherent in itself. No Government which thought J'_ 1~.t :j ! 
iii terms of sanctions, international police measures, and com- (>I CP' H · 
pulsory arbitration, could, without hypocrisy, have issued the in- il 
vitation that went forth over the name of Mr. Kellogg. !I 

A third possible theory in regard to the proper basis for a living 
system~ peace can be found in a quotation from the speech i 
delivered by Lord Robert Cecil (as he then was) at Birmingham on 1,' 1 

1 Cf. Hunter Miller, The Drafting of the Covenant, Vol. I, passim. f ~., 
~i 
t'i 
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the morrow of the armistice in 1918: "The most important step 
we _can no_w take i~ to devise machinery which in case of inter-

j nation~ disputes will, at the least, delay the outbreak of war and 
, fi '' :: c:\ secure ull _and 0 Pf;°; discussion of the causes of the quarrel. ... 

: ! ,:.: ;; Th_at [~e mterpos1tion of a delay] is the essential thing, and to 
1, 

1 
' :'/' " r ...\ sec';1I'e it, the treaty would require each of the signatories to use 

i 
/;; ;[ ~_J.J the~r whole force, economical as well as military, against any 
I/ , v- ~<f-- nation that forced on war before a conference had been held. To 
,,, 'I c;-, that extent and to that extent only, international coercion would 
,;II Ii t be necessary".1 This conception, which some regard as the true 
., 11 :; essence <?f the Cove9ant, can welcome the Peace Pact as a natural 
•
11 

·: all_ y which, by improving the atmosphere, lightens the task 'i th ! Ii ;:oc;;;:;_r~!.any essential point affecting the technique of Covenant 

' , 1! Assuming that the above interpretation of the phrase "organic 
: 11 character", read in the light of the proposals it accompanies, is I <:l ..:,<. a fair one, it will be seen that the conception it implies of the 

: , I 'f' nature of the League is merely one of various possible con-
;. ; 11 <,gt' flicting conceptions, none of which has pretensions to universally 
: i 1! o1' 5 -~ acknowledged orthodoxy. But, while it has yet to be proved that 
: , 

1
, y" the existence of the Peace Pact will in practice militate against the 

. : fl solution of acute international differences, the converse is at least 
I '. ' t qually true. If 'private' war, besides being unlawful and there-
l 1.1 v ~ ore officially 'unthinkable', becomes politically impracticable too, ! j \v- ,..rthe environm~nt in which the League h~s in ~uture to live will ~e 
; i c) "'7°~ of a nature hitherto unknown and one m which the Covenant m 
! ij. ~Jt ...&\ its present form would hardly have been framed. Can we afford to 
: · ii cf-7'J}\r..,y "wait and see"? Will that be to miss a golden chance of protect-
, ii a.-J ing the Peace Pact from undue strain by forestalling the appear-
1 !/ 'f •·~~ nee of the sort of situation in which war, however unlawful, 
I. il~o-cf · egins again to be thinkable none the less? ~fay it not be th~t_by 
' 'i strengthening the hand of the League Council we should be g1vmg 

' :1 S..)&0_ the Peace Pact its best hope of proving a reality? I~" P~?ning out 
' the dead wood" is useful, "building up foundations may be 
i 'l more important still. While verbal harm~nization ~ ay see~ 

i · , {'-'-0? fad for purists, a movement avow~~ looking to a remforcement 
ll\ \ ., oT the P eace P a ct and a mode:rpjz_ation of the Covenanrto adapt 

I, , r· it to the needs of a new phase in human affairs may command 

Ji ii g7~a~~~?v~~i, let ~-=nsider-:~at ~ ig~t be-~h: ~ffect ~f ~ oting 
' and ratifying the Committee's amendments as they stand-for 
1 

1 Quoted from TM Problems of Peace, 1927, p. 25. , · I 

I I 

:, I 

I 

l I 
} 
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PROPOSED AMENDMENTS TO THE COVENANT 165 
~fter ";!l_there is nothing final about them. The main case for the 

ayes . ism the report. One cardinal point, however, which might 
by so~e be considered to tell in favour of the changes, receives no j 
mention . m the _report, '? that it may perhaps be wondered :" j 

. whether it a~se m dIScusSion at all. It is that, whereas on a dis- f/;j , 
puted le¥al. pomt the Council is expected, as a matter of course, to ::: ' , • .. 
consult Jlll1sts or the Court, and whereas arbitration tribunals in '' ! 1 general _are_required to affirm the legal status quo, there seems to •"!I I 

~ . be nothmg m the terms of the proposed amendments which would 11
11

1 : 

- / prevent the unanimous Council from requiring a disputant Member :::fl, .
1 

stat~ to ~ro?<ed to a revision of its treaties. A notable innovation l:'J'li; -1f 1t 1s mtentional. , I 

/•.~-

Then there is the extension of the 'sanctions' system to cover IP'\P""":::: · 
every recourse to 'private' war. ~ icle 16 is a toEic on which '"a)(, ":, 1 

~ onfused thin~ ng is all ~oo easy: It is s~id to be val~:less because lit :::,;1: 
never yet actively apphed. It 1s described as pumtive, whereas r, /i!ff , 
its action would be essentially, if not solely, to bring the aggressor .. "Jf 
to a standstill. It is discussed as if primarily intended to function {II) ///J·1,j 
actively, whereas its main purpose surely is to serve as a deterrent. . /, ,

1 It is thought of as holding states to a promise to desist from private /~) ;::~ 
war, whereas it has its chief importance in relation to a promise, 

111

f 
not of absolute abstention, but of a provisional abstention and ! 

· postponement until after a discussion at the Council table. 
1 
(:, 

Article 16 m fact at pres,nt exists_more fo order to canalfae the ;,,.,.. 
1 

I 
dangerous disputes-steermg them m the direction of the ultimate~ 1 · 

gap, a gap that can be approached only through an interva_l of ~ r . . 
1 Geneva investigation-rather than for the P°7PO~e of preve~tmg, fflc\l~ s ' 

where Council statesmanship has, ex hypothesi, failed otherwise to .,,»{". 
prevent it, their finally leading to war. So long as there remains 

1 on paper this gap in the 'sanctions' arran?ements, your. hypo-
thetical 'aggressor' will have some ~ort of mducen_ient t~ forgo 
the strategic advantages of a surprise attack. Umve?al_ize the 
scope of Article 16 and, unless he sees hopes of con_vmcmg the 
whole Council, your aggressively ~inded statesman will do better 
to pick his mome?t-not e._g. durmg September-and present the 
League with a/ ait accompli. 

The effectiveness of Article.JJl~en with~ its ~ resent modest 
h ae ends on the confidence or a rehens1on stat en 

: e;e, t th ging back. Hanging back would be 
1:! st 1f kely in the cases wh~re t~e public conscience was most 
dee l shocked. The restramts imposed by the terms of the 
exifti~g Covenant are relatively so light and so easy to respect that 
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, ! ; the sancti~ns pre~uppose violence of a particularly cynical sort. "D . 
! I Though voices obJect, even now, to the article, none of them sug-

i_, 11 i gests that the transgressor might not deserve the treatment. 
[;: il . Under the amended ~ovena_nt the transgressor might well be a 
,:i Ii j v 61. _ state 'Yhose ~ause on _its merits coi_nmands general sympathy. 
i:_ 'i :~ Jp'l>~ Then agam the~e _is the ~renmal difficulty of determinin the 
II! I' ~°J.""' Y.1-~ sor. Unless it 1s clear, m the day of batt e, to which of the 
jl! 11 ,rJ.-7 ~ two or m?re belli~erents the sanctions are duly applicable, the 
j11 ii ~of' system will contam an element of danger. Under the existing 
ill II 'r' ~' Covenan~ the question might perhaps not be easy. Under the 
!1: ii V ~ <\\prospective, amended Covenant cases of difficulty would be even 
1
1 
! \~~..,.- V"" more likely to arise. Indeed, in a case where a division of sym-

! 1 
1
1 
1' a.I& pathies in the Council .has produced a stalemate, and, after a 

;; ; :,
1 

perio~ of strained relations,. hostilities bre~~ out, _it is. only t~o 
I' 1 1, I A. ~~ conceivable that the Council would be divided hkew1se m its 

I 
I 
I •: 

I 
..I ' 
l I I 
I 
I 

1\! ~,p., attribution of the blame. Yet there is nothing in paragraph 1 of ul..."'~ 
!, ! (

1

~ u9., Article 16 _to. make ~he .obligatfo.n_to_J~<J:~-lllY sancti~ns ~ end_ent 1 (..s ·, 
ii, 1 c..,, ,r upon una~ m1ty ha:vmg-beeILI:e.corded lll the Council. a. .-S • 
'II I I -,.hisleads to a further objection. It is well known that in 1921 
:'. 1 ;i : an unsuccessful attempt was made to amend Article 16. One 
;:_I :i

1 
; motive at any rate of _that attempt was the desire to mitigate t~e 

·;, :, ~o-r"'~ angerously automatic character of the system, at least as it 
,. • 

1! ())fl' ".. appears in black and white in paragraph 1. Many who favour the 
!'; I , o-/ principle of sanctions controlled by the Council feel troubled 
• 1 x ,..,iJ-!about the article in its present form. Many who might be willing 
i:; j ' 'r .i< enough in principle to extend the field of sanctions, may very well 
I' . QJ<. , ~;_gSbj~ct to an extension of the system prescribed in Article 16. 
i ' i,. ~1 i.t-_rCF Of course, as was pointed out by the Danish delegate in the 
i': 1 \ji\ 50' First Committee,1 there are various ways in which the Peace Pact 
1• !1 might be embodied in the Covenant without exten~ing the field 

, 11 of sanctions at all. But to any such proposal there might be heard 
: , lj the impressive retort that a Covenan_!; in whicJ!.JVar:,_prohibited in 
i I I f all circumstances, is to be collective}y_ re{!ressed only in some, 
; i/ would h~ logical~ _ri}o~llY-:, p~litical!~ ~ nd ~e~th~!caUyfo-
:ri 11 

,. oefensiole. 
i-: I There is, ·however, another alter~ative ~hich might be worth 
:· I c,..~Uo suggesting. Let us assume that Article 16 1s to apply to all wars 
r /' ' alike. Let us assume that in its less fortunate aspects we shall see 
L_ . 1 "He thought, however, they might easily avoid that difficulty by appropriate I drafting. He ventured to suggest, for example, the addition to the Covenant of !he 
11 l::P cjS League of Nations of a new Article 1_7 (a), re~roducing ~e Kell~gg Pact, but leavmg 
, : i, untouched the system of sanctions laid down m the prevmus articles of the Covenant. 

l ; I Other solutions were also conceivable." 
' I • I • 

, 11 
,,,11 
I , ~:: 

' ,, 

J 
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it ~xtended only with regret. Let us assume-as experience re-
qwres us to do-that no amendment which should abate by one 

~V particle the protection that, on paper at least, the text of the 
_ v Cov~nant already promises to the victim of aggression would 

> btam t_he necessary ratificatio~~- Is it possi_ble, on aJI these 
. ((» ~ assumpt10ns, to make some conc1hatory suggestion? It would be 

compe~ent for ~he B_ritish delegation, when the Committee's 
report 1s under d1scuss1on next September, to propose in the same 
context an amendment to Article 16. There need not be two classes 

tJ'- e,OY'> of wars. Article 16 would apply alike to every war. But the "2, -~ nner of its application would vary with the nature of the 
, ..,,., ~'t evidence. The aggressively minded statesman would have always 
- reckon with the probability of _automatic sanctions, as pre-
: 0,JI) scribed in the existing paragraph 1. But, in some at least of the 
• ~lc,mos~ da_ngerous, b~cau~e dubious, c~ses, a discreti?n as to their 

~ .1{1
- apphcabon would he with the Council, whose duty 1t would be to 

formulate recommendations, as prescribed in the existing para-
\ graph 2. Aggression as such would entail sanctions controlled by 

the Council. "Flagrant ' ' aggression would entail !:l,~atic sanc-
tions. And since certain states would be unlikely to renounce 

v-i{ , ,Y anything the Covenant already gives them, all those _instances of 
(>ltrV - aggression to which Article 16 already applies would be deemed 
lk ·\i:, ,~/' to be "flagrant". The suggested amended article would run some-. C\oJ what as follows: -$ ')" 

"I. Should any Member of the League resort to war in violation of this solemn 
covenant it shall be the duty of the Council to recommend to the several Govern-
ments concerned what measures of all kinds Members of the League shall severally 

1 undertake to protect the covenants of the League, and the Members of the . .,,._V~ League hereby agree to co-operate loyally and effectively in the protection of 
those covenants to an extent which is compatible with their military situation 

•· • and takes their geographical position into account. · 
"2. Should any Member of the League resort to war in flagrant violation of 1 

this Covenant, the Members of the League hereby undertake immediately to 
p ubject it to the severance, &c .•.. " as in the P_resent paragraph~-

" 8. Should any Member of the League, bemg a party to a dispute, resort to 
j war without having submitted th_e matter either to a~bit~ation or ju~icial settle-

ment or to inquiry by the Council, or before the exp1rat10n of a period of three 
months after the award by the arbitrators .or the judicial ~ecision o~ the.report 

, (, by the Council, or against any ~em_b~r of League which comphes _with the 
award of the arbitrators or the JU<lic1al dec1s1on or the recommendat10ns of a 

· \ report by the Council which is unanimously agreed to _by the me~bers ~hereof 
v other than the representatives of one or more oft.he parties to the dispute, 1t shall 

I 
-< 
I. 

t 
ipso f act-0 be d_eemed to have resorted to war in flagrant violation of this Cove-
nant." 

"4 and 5 ". The existing paragraphs 8 and 4. 
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168 YEAR BOOK OF INTERNATIONAL LAW 
, !, , ~CJ 1.co\.£,ik further J?Os~i~le disadvantage of the new regime would per-

1 1, i 9 . haps b~ that mdiVIdual states represented on the Council might 
,; 11 I --lr c. .. '< ~s.e ~heir power of def~ating the search for unanimity in a spirit 

!!, ·ii l r" " fmmical to the general mterest. Ceteris paribus, it may be assumed 
:; 1 1, ,.CJ.~._t- hat the greate~ the ~emptation to such abuse of voting-power, 

1
1
1 fl ! \.: . he grt!ater the risk of its happening. In view of what contingency 

fl. 'I ' .is there at present such a temptation? that is, for what purposes 
,
1! 1 1 does the existing Covenant require merely 'exclusive', not 'in-

t" ' elusive', unanimity ?1 The answer is that the state against which !11 I an operative 'exclusive' unanimity has been got would, prior to 
,:: J I G-l }c the Paris Pact, have thereby become disentitled, even after the ; '\ t' {) f ~t'< three months' delay, from attacking its opponent. To frustrate, by . 
• I 11 \ corrupt bargaining, the attainment of such 'exclusive' unanimity I ~(0 ,y in a case where it would otherwise have been arrived at, would 
, 1 o.~· t>have b_een merely to keep al~ve the l~gal liberty ~f embar~ing upon 
1 j ,vi' ~a warm support of contentions agamst the merits of which world 
1

1 I ~0'-" ~ pinion would lately have become conscious, and given proof, of 
l,1 ;J'-"{,-"' its substantial solidarity. That legal liberty having been renounced 
!, ! I I ff I in the Pact, the only boon now to be bargained for is the doubtful 
'I 'I 1 , 11 ~ i-ivilege of violating the Pact in those unpropitious circumstances 
I.! I I "'I without the operation of sanctions becoming technically in- 9 .,..v 
,1 1 ' ·t bl V , ,, 'I t-P 1'0 ev1 a e. 'l!J/ 111 

'. ' 
1 '"'a'{;Pc,,, Under the proposed am~ndments, the advantage to be im- {J.fNY'-

1 i 1 ~
1~ 1 ~A properly bargained for would be that of retaining, on political 

1 ! 
1 

' issues, a free hand in a world of what it is hard to distinguish from ~f 1 !/ , J.. .compulsory arbitration,2 the power, that is, of preventing, in a t::, \, 
11 

: ~ 1).Yi c. crisis, the adoption of recommendations compliance with which pr<".re-:1, l-- ) 1
'
1 

/ /

1 

would be not merely obligatory but enforceable by concerted inter- t},•O I\ ' 
i I national measures.3 It would render politically practicable the lgt-': , ) 
, '! 

1 

perseverance of a Member state in policies the merits of which ~ 
:/ / would not bear disinterested examination. It would, as the oP 
· 1 Cf. Article 15, paragraph 6. "If a report by the Council is unanimously agreed to 1 
; /1 by the members thereof other than the representatives of one or more of the parties to > 11 • the dispute, the Members of the League agree that they will not go to war with any 

.party to the dispute which ·complies with the recommendations of the report." In all 11 
I other cases the votes of the interested states have to be included (not excluded) in de-

, 
1 termining that the voting has been unanimous. (I 1 2 For it is proposed that the Members shall agree that "if the report by the Council 

,, is unanimously agreed to by the members thereof other than :the representatives of one 
' ' ' or more of the parties to the dispute", they "will comply with the recommendations of ii I the report". Under the existing text they are not bound so to comply; they are merely 
•:' / ·bound not to go to war with any party to the dispute which does comply with such 

recommendations. 
I 3 For "if the Council's recommendation is · not carried out, the Council" (it is • I 

11 I proposed) "shall propose suitable measures to give it effect". 
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PROPOSED AMENDMENTS TO THE COVENANT 169 f~ 
amendments now r d b th . · CLJI ' "'" a • . e~ • e e only security for vested rights w-

gamSt any modification on which the other C6uncil states would 
normally have be;~ able to arrive at a common 'legislative' policy. 
Under the new regime the temptation would thus be ind~nit~l)y 1' J 
strengthened. \} (YJi. c' A c · I 

The _possibility. that some states might fall to this ind of :/fj/ / 
temptation_ was evidently not far from the t~ough~s of t~ose on 11 j1 , 
the Co_mm1ttee. Thus, even on a less crucial pomt, · viz. : the '1jl I 
prop~~mg of measures. o~ executio?-, "~ome mem?ers" thought ''I I: 
that the rule of unammity ... might mvolve ser10us disadvan- :; · 
tages, since the opposition of a single state represented on the /1 1 

Council would be sufficient to prevent the execution of a judicial 1 

decision or arbitral award. The Committee recognized the gravity /:l 1 

of the question .... " And, again, "in order to render the asking of ': 1 

an advisory opinion easier" where "it would be of real importance !; i / 
for the solution of the dispute that the advisory opinion should be /'.jf ' 
requested" so that "the majority of the Council will be very 11 

ready to consult the Court", a majority vote is, by an amendment I: j, 
of the Covenant, to be declared sufficient.1•2 If there is anything :; 
in such anxieties, it means that Member states could be conceived :;·I 
of as falling into two categories, viz. the 'exposed' or 'uninsured' 

11
1 

Members-and the 'insured '-those to whose detriment certain 
. provisions of Article 15 would in practice be unlikely t? ~vork. 

Some of these queries are no doubt far-fetc~ed .. Sm1ster pos-
sibilities can be discerned in almost any constitut10nal scheme. 
Nor can this article pretend to have touched on all the matters of 
interest in the recent report. Those, however, who have come to 
5ft store by the existing: Leag~hould be interested to obse~ve 
what becomes next September of proposals the accept~mce_of which 
would at least mean the opening of a new chapter m its history. 

TEXT OF THE AMENDMENTS PROPOSED BY THE 
BRITISH DELEGA'l'ION. 

Art" le 12 (1) to be amended to read as follows: 
,/fh M mbers of the League agree that, if there should arise be~ween them_ any 

disput: lik:ly to lead to a rupture, they will submit the matter either arb~tr~-
1 The alternative deprecated in both these instances was the rule, not of mclus1ve , 

but of• exclusive', unanimity· . t ro sin to touch the mechanism of ad-
2 There would be some advantages 111 Pthpo eo!nittee explicitly leave "entirely 

visory opinions at the present moment. ~l r::ie a request for an advisory opinion 
on one side the question whether, as a gen~ 1 '·ority" But what is the restricted 

. ·t . may be made by a sunp e maJ . h di" requires unannm Y, or . d tis to be adopted? It is for the an mg for which the interpretative amen men 
~fus~icle 15 of acute international differences! 
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170 YEAR BOOK OF INTERNATIONAL LAW 
tion or judicial settlement or to enquiry by the Council, and they agree that they 
will in no case resort to war." 
Article 18 ( 4) to be amended to read as follows: 

"The Members of the League agree that they will carry out in full good faith 
any award or decision that may be rendered. In the event of any failure to carry 
out sue.Ji an award or. decision, the Council shall propose what steps should be 
taken to give effect thereto." · 
Article 15 (6) to be amended'to read as follows: 

" If a report by the Council is ~nanimously agreed to by the members thereof 
Qther than the representatives of one or more of the parties to the dispute, the 
Members of the League agree that as against any party to the dispute that com-
plies with the recommendations of the report they will take no action which is in-
consistent with its terms." 
Article 15 (7) to be amended to read as follows: 

"If the Council fails to reach a report which is unanimously agreed to by the 
members thereof other than the representatives of one or more of the parties to 
the dispute, the Members of the League reserve to themselves the right to take 
such action us they shall consider necessary for the maintenance of right and 
justice other than a resort to war." 

PROPOSALS OF THE COMMITI'EE. 
Present t.e:xt. 

Preamble, 
"In order to promote international 

co-operation and to achieve inter-
national peace and security by the 
acceptance of obligations not to resort to 
war." 

Article 12, para,,oraph 1. 
The Members of the League agree 

that if there should arise between them 
any dispute likely to lead to a rupture 
they will submit the matter either to 
arbitration or judicial settlement or to 
enquiry by the Council, and they agree 
in no case to resort to war until three 
months after the award by the arbi-
trators or the judicial decision or the 
report by the Council. 

Article 18, paragraph· 4. 
The Members of the League agree 

that they will carry out in full good 
faith any award or decision that may 
be rendered, and that they will not 

Proposed amendments. 
Preamble. 

"In order to promote international 
co-operation and to achieve inter-
national peace and security by accepting 
the obligation not to resort to tear." 

Article 12, paragraph I. 
· The Members of the League agree 

that if there should arise between them 
any dispute likely to lead to a rupture, 
they will only employ pacific means 
for its settlement. 

If the disagreement continues, the 
dispute shall be submitted either to 
arbitration or judicial settlement, or to 
enquiry by the Council. The Members 
of the League agree that they will in no 
case resort to w:ar for the solution of 
their dispute. 

Article 18, paragraph 4. 
"The Members of the League agree 

that they will carry out in full good 
faith any award or decision that may 
be rendered and that they will not take 
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PROPOSED AMENDMENTS TO THE COVENANT 171 
resort to war against a Member of the 
League which complies therewith. In 
the event of any failure to carry out 
such an award or decision, the Council 
shall propose what steps should be 
taken to give effect thereto. 

Article 15, paragraph 6. 
If a report by the Council is unani-

mously agreed to by the members 
thereof other than the representatives 
of one or more of the parties to the 
dispute, the Members of the League 
agree that they will not go to war with 
any party to the dispute which com-
plies with the recommendations of the 
report. 

Article 15, paragraph 7. 
If the Council fails to reach a report 

which is unanimously agreed to by the 
members thereof, other than the repre-

. sentatives of one or more of the parties 
to the dispute, the Members of the 
League reserve to themselves the right 
to take such action as they shall con-
sider necessary for the maintenance of 
right and justice. 

any action against any Member of the 
Leagues which complies therewith. 

"In the event of any failure to carry 
out such award or decision the Council 
shall propose what measures of all 
kinds should be taken to give effect 
thereto; the votes of the representa-
tives of the parties shall not be 
counted." 

Article 15, paragraph 6. 
If the report by the Council is unani-

mously agreed to by the members 
thereof other than the representatives 
of one or more of the parties to the 
dispute, the Members of the League 
agree that they will comply with the 
recommendations of the report. If the 
Council's recommendation isnotcarried 
out, the Council shall propose suitable 
measures to give it effect." 

Article 15, paragraph 7. 
"If the Council fails to reach a report 

which is unanimously agreed to by the 
members thereof, other than the repre-
sentatives of one or more of the parties 
to the dispute, it shall examine the pro-
cedure best suited to meet the case and 
recommend it to the parties." 

Article 15, paragraph 7 bis. 
(New paragraph.) 

"At any stage of the examination the 
Council may, either at the r~quest of 
one of the parties or on its own initia-
tive, ask the Permanent Court of 
International Justice for an advisory 
opinion on points of law relating to the 
dispute. Such application shall not 
require a unanimous vote by the 
Council." 
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